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Presidential Documents

Title 3—

The President

[FR Doc. 2012-6449
Filed 3-14-12; 8:45 am]
Billing code 4710-10-P

Memorandum of March 6, 2012

Delegation of Responsibility Under the Senate Resolution of
Advice and Consent to Ratification of the Treaty Between the
Government of the United States of America and the Govern-
ment of the United Kingdom of Great Britain and Northern
Ireland Concerning Defense Trade Cooperation; and the De-
fense Trade Cooperation Treaties Implementation Act of 2010

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3 of
the United States Code, I hereby delegate to you, in consultation with
the heads of other executive departments and agencies, as appropriate:

(1) the function of the President to make all certifications, reports, and
notifications to the Congress prior to entry into force of the Treaty Between
the Government of the United States of America and the Government of
the United Kingdom of Great Britain and Northern Ireland Concerning De-
fense Trade Cooperation, as well as to provide annual reports thereafter,
consistent with section 2 of the Senate Resolution of Advice and Consent
to Ratification of the Treaty, dated September 29, 2010; and

(2) the responsibility of the President, under the Defense Trade Cooperation
Treaties Implementation Act of 2010 (the “Act”), to provide congressional
notification of amendments to the Implementing Arrangements that are made
pursuant to section 105(c) of the Act.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, March 6, 2012
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

GOVERNMENT ACCOUNTABILITY
OFFICE

4 CFR Part 28

Personnel Appeals Board; Procedural
Rules

AGENCY: Government Accountability
Office Personnel Appeals Board.
ACTION: Final rule; technical
amendment.

SUMMARY: The rule adopts as final an
interim rule published December 9,
2011, which amended regulations to
reflect a change in law concerning
grievance procedures and changed some
specific terms in the regulations to ones
more commonly used throughout the
government. Additionally, the PAB is
moving its offices as of March 19, 2012,
and accordingly, this part is being
amended to reflect that move and
change the Board’s address. The
intended effect of this action is to
ensure that the public is informed of the
final rule and of the Board’s address
change.

DATES: Effective March 15, 2012.

FOR FURTHER INFORMATION CONTACT: Beth
Don, Executive Director, or Susan Inzeo,
Solicitor, 202-512-6137, Personnel
Appeals Board, Room 1566, 441 G Street
NW., Washington, DC 20548.
SUPPLEMENTARY INFORMATION: On
December 9, 2011, the Government
Accountability Office Personnel
Appeals Board (the Board or PAB)
published an interim rule reflecting a
change in law concerning grievance
procedures and changing some specific
terms in the regulations to ones more
commonly used throughout the
government. 76 FR 76873, December 9,
2011. The formal period for comments
closed on February 7, 2012, and no
comments were received. Accordingly,
the interim rule amending 4 CFR part 28
which was published at 76 FR 76873 on
December 9, 2011, is adopted as a final

rule without substantial changes.
Additionally, since the PAB is moving
its offices as of March 19, 2012, title 4,
part 28 of the Code of Federal
Regulations is being amended to reflect
the change in location and mailing
address.

List of Subjects in 4 CFR Part 28

Administrative practice and
procedure, Claims, Government
employees, Labor-management
relations, Reduction in force.

For the reasons set forth in the
preamble, the interim rule amending
title 4, part 28, Code of Federal
Regulations, which was published at 76
FR 76873 on December 9, 2011, is
adopted as final, with changes as
follows:

PART 28—GOVERNMENT
ACCOUNTABILITY OFFICE
PERSONNEL APPEALS BOARD;
PROCEDURES APPLICABLE TO
CLAIMS CONCERNING EMPLOYMENT
PRACTICES AT THE GOVERNMENT
ACCOUNTABILITY OFFICE

m 1. The authority citation for part 28
continues to read as follows:

Authority: 31 U.S.C. 753.

m 2.In § 28.11, revise paragraph (c) to
read as follows:

§28.11 Filing a charge with the Office of
General Counsel.
* * * * *

(c) How to file. Charges may be filed
with the Office of General Counsel by
personal delivery (including
commercial carrier) or by mail.

(1) A charge may be filed by personal
delivery at the Office of General
Counsel, Personnel Appeals Board,
Room 1562, 441 G Street NW.,
Washington, DC 20548.

(2) A charge may be filed by mail
addressed to the Office of General
Counsel, Personnel Appeals Board,
Room 1562, 441 G Street NW.,
Washington, DC 20548. When filed by
mail, the postmark shall be the date of
filing for all submissions to the Office of

General Counsel.
* * * * *

m 3.In § 28.18, revise paragraph (c) to
read as follows:

§28.18 Filing a petition with the Board.

* * * * *

(c) How to file. (1) A petition may be
filed by hand delivery to the office of
the Personnel Appeals Board, Room
1566, 441 G Street NW., Washington,
DC 20548. It must be received by 4 p.m.,
Monday through Friday, on the date that
it is filed.

(2) A petition may be filed by mail
addressed to the Personnel Appeals
Board, Room 1566, 441 G Street NW.,
Washington, DC 20548. When filed by
mail, the postmark shall be the date of
filing for all submissions to the Board.

* * * * *

m 4.In § 28.160, revise paragraph (a) to
read as follows:

§28.160 Request for records.

(a) Individuals may request access to
records pertaining to them that are
maintained as described in 4 CFR part
83, by addressing inquiry to the PAB
General Counsel either by mail or by
appearing in person at the Personnel
Appeals Board Office of General
Counsel, Room 1562, 441 G Street NW.,
Washington, DC 20548, during business
hours on a regular business day.
Requests in writing should be clearly
and prominently marked “Privacy Act
Request.” Requests for copies of records
shall be subject to duplication fees set
forth in 4 CFR 83.17.

* * * * *

m 5.In § 28.161, revise paragraph (b) to
read as follows:

§28.161 Denial of access to information—
Appeals.
* * * * *

(b) Any individual whose request for
access to records of the PAB General
Counsel has been denied in whole or in
part by the General Counsel may, within
30 days of receipt of the denial,
challenge that decision by filing a
written request for review of the
decision with the Personnel Appeals
Board, Room 1566, 441 G Street NW.,
Washington, DC 20548.

* * * * *

Steven H. Svartz,

Chair, Personnel Appeals Board, U.S.
Government Accountability Office.

[FR Doc. 2012—6216 Filed 3—14-12; 8:45 am]
BILLING CODE 1610-02-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1301 and 1309
[Docket No. DEA-346]
RIN 1117-AB32

Controlled Substances and List |
Chemical Registration and
Reregistration Fees

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: This rule adjusts the fee
schedule for DEA registration and
reregistration fees necessary to recover
the costs of the Diversion Control
Program relating to the registration and
control of the manufacture, distribution,
dispensing, importation, and
exportation of controlled substances and
List I chemicals as mandated by the
Controlled Substances Act.

DATES: Effective: April 16, 2012.

FOR FURTHER INFORMATION CONTACT:
Alan G. Santos, Associate Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration, Mailing address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 307-7165.
SUPPLEMENTARY INFORMATION:

Background
Legal Authority

The Drug Enforcement
Administration (DEA) is a component of
the Department of Justice and is the
primary agency responsible for
coordinating the drug law enforcement
activities of the United States. DEA also
assists in the implementation of the
President’s National Drug Control
Strategy. DEA’s mission is to enforce
U.S. controlled substances laws and
regulations and bring to the criminal
and civil justice system those
organizations and individuals involved
in the growing, manufacturing, or
distribution of controlled substances
and listed chemicals appearing in or
destined for illicit traffic in the U.S.,
including organizations that use drug
trafficking proceeds to finance
terrorism. The diversion control
program (DCP) is a strategic component
of the DEA’s law enforcement mission.
The DCP implements and enforces
Titles II and III of the Comprehensive
Drug Abuse Prevention and Control Act
of 1970 and the Controlled Substances
Import and Export Act (CSIEA) (21
U.S.C. 801-971), as amended

(hereinafter, “CSA”).1 DEA publishes
the implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), Parts 1300 to
1321. The CSA, together with these
regulations, is designed to help prevent,
detect, and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
ensuring a sufficient supply of
controlled substances and listed
chemicals for legitimate medical,
scientific, research, and industrial
purposes.

Pursuant to the CSA, each controlled
substance is classified in one of five
schedules based upon its potential for
abuse, currently accepted medical use,
and the degree of dependence it may
cause if abused. 21 U.S.C. 812.
Likewise, under the CSA, listed
chemicals are separately classified
based on their use and importance to
the manufacture of controlled
substances (List I or List I chemicals).
21 U.S.C. 802(33)—(35). The CSA
mandates that DEA register persons and
entities who manufacture, distribute,
import, or export controlled substances
or List I chemicals, and those persons
and entities who dispense or conduct
research or chemical analysis with
controlled substances. These registrants
are permitted to handle controlled
substances and List I chemicals as
authorized by their registration and are
required to comply with the applicable
requirements associated with their
registration. 21 U.S.C. 822, 958. The
identification and registration of all
individuals and entities authorized to
handle controlled substances and List I
chemicals establishes a closed system of
distribution that DEA is charged to
maintain.

Under the CSA, DEA is authorized to
charge reasonable fees relating to the
registration and control of the
manufacture, distribution, dispensing,
import, and export of controlled
substances and listed chemicals. 21
U.S.C. 821 and 958(f). DEA must set fees
at a level that ensures the recovery of
the full costs of operating the various
aspects of its DCP. 21 U.S.C. 886a. Each
year, DEA is required by statute to
transfer the first $15 million of fee
revenues into the general fund of the
Treasury, and the remainder of the fee
revenues is deposited into a separate
fund of the Treasury called the
Diversion Control Fee Account (DCFA).
21 U.S.C. 886a(1). On at least a quarterly
basis, the Secretary of the Treasury is
required to reimburse DEA an amount
from the DCFA “in accordance with

1The Attorney General’s delegation of authority
to DEA may be found at 28 CFR 0.100.

estimates made in the budget request of
the Attorney General for those fiscal
years” for the operation of the DCP.2
21 U.S.C. 886a(1)(B) and (D). A Notice
of Proposed Rulemaking (NPRM)
proposing an adjusted fee schedule for
DEA registration and reregistration was
published on July 6, 2011, at 76 FR
39318, with a 60 day comment period.
The comment period closed on
September 6, 2011.

History of Fees

In 1970, Congress consolidated more
than 50 laws related to the control of
narcotics and dangerous drugs into one
statute—the CSA. The statute was
“designed to improve the
administration and regulation of the
manufacturing, distribution, and
dispensing of controlled substances by
providing for a ‘closed’ system of drug
distribution for legitimate handlers of
such drugs,” with criminal penalties for
transactions outside the legitimate
chain.? With the enactment of the CSA,
the Bureau of Narcotics and Dangerous
Drugs (BNDD) was granted the authority
to charge reasonable fees relating to both
registration and control 4 of persons and
entities engaged in the manufacture,
distribution, dispensing, export, and
import of controlled substances.> To
this end, BNDD established a three-

2The diversion control program (DCP) consists of
the controlled substance and chemical diversion
control activities of DEA. These activities are
related to the registration and control of the
manufacture, distribution, dispensing, importation,
and exportation of controlled substances and listed
chemicals (21 U.S.C. 886a(2)).

3H.R. Rep. No. 91-1444 (1970), reprinted in 1970
U.S.C.C.A.N. 4566, 4571-4572.

4The term ““control” as defined in 21 U.S.C.
802(5) specifically applies to Part B of Title II of the
CSA only (21 U.S.C. 811-814). In general,
“diversion control” is a broad term encompassing
activities related to preventing and detecting the
diversion of controlled substances and listed
chemicals from legitimate commerce into the illicit
market. In 1992, Congress established the Diversion
Control Fee Account and required that the fees
charged by DEA under its diversion control
program be set at a level that ensures the recovery
of the full costs of operating the various aspects of
that program (Pub. L. 102-395, 106 Stat. 1843). In
2004, Congress amended the GSA and defined
“diversion control program” and “controlled
substance and chemical diversion control
activities” (Pub. L. 108—447, 118 Stat. 2921,
codified in 21 U.S.C. 886a). The ‘“diversion control
program’” means the controlled substance and
chemical diversion control activities of the Drug
Enforcement Administration. 21 U.S.C. 886a(2)(A).
The term “‘controlled substance and chemical
diversion control activities” means those activities
related to the registration and control of the
manufacture, distribution, dispensing, importation,
and exportation of controlled substances and listed
chemicals. 21 U.S.C. 886a(2)(B).

5DEA’s authority to charge reasonable fees was
later expanded to include manufacturers,
distributors, importers, and exporters of List I
chemicals. The Domestic Chemical Diversion
Control Act of 1993, Public Law 103-200, 107 Stat.
2333.
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tiered fee structure for companies and
individuals wishing to participate in the
U.S. controlled substance industry.®

In 1973, BNDD was abolished, and all
of its functions were transferred to the
newly-created DEA, including the
authority to charge registrants
reasonable fees.” In 1982, the General
Accounting Office (GAO) 8 advised that
the 1971 fee schedule did not
adequately recover the costs for the DCP
administered by DEA. An increase in
fees was proposed and finalized in
1983.9 All fees collected through 1992
were deposited into the general fund of
the United States Treasury.

In 1993, Congress determined that the
DCP would be fully funded by fees
rather than by appropriations,1© and
established the DCFA as a separate
account of the Treasury to “[ensure] the
recovery of the full costs of operating
the various aspects of [the diversion
control program]” from fees charged by
DEA. 21 U.S.C. 886a(1)(C). Congress
also specified the general operation of
the DCFA. Each fiscal year, the first $15
million of collected fees are transferred
to the general fund of the Treasury and
are not directly available for use by the
DCP. Fees collected in excess of $15
million are used to reimburse DEA for
expenses incurred in the operation of
the DCP, in accordance with estimates
made in the budget request of the
Attorney General. 21 U.S.C. 886a(1).

Shortly after enactment of the 1993
Appropriations Act, DEA published a
NPRM proposing to increase the
existing fee schedule to comply with
Congress’s direction to set fees at a level
that ensures the recovery of the full
costs of operating the DCP.11 After a
comment period, a final rule was
published on March 22, 1993,
implementing changes to the fee
structure and excluding chemical
control costs from the calculation of
fees.12 Several registrants impacted by
the fee increase challenged it, first in
federal district court, where it was
upheld, and subsequently on appeal,
where it was remanded for additional
information to support the fees.13

636 FR 4928 (March 13, 1971); 36 FR 7776 (April
24,1971).

7 Reorganization Plan No. 2 of 1973, 38 FR 18380
(July 2, 1973).

8 GAO/GGD-83-2, October 29, 1982.

948 FR 14640 (April 5, 1983); 48 FR 56043
(December 19, 1983).

10 Departments of Commerce, Justice, and State,
the Judiciary and Related Agencies Appropriations
Act of 1993, Public Law 102-395, codified in
relevant part at 21 U.S.C. 886a.

1157 FR 60148 (December 18, 1992).

1258 FR 15272 (March 22, 1993).

13 American Medical Association v. Reno, 857 F.
Supp. 80 (D.D.C. 1994), aff'd, 57 F.3d 1129 (DC Gir.
1995).

Upon remand, the March 1993 final
fee rule was reopened for further
comment in 1996.14 DEA undertook
studies and internal reorganizations to
enable it to better identify DCP activities
and costs, and, in 2002, DEA published
for additional public comment more
information on the components and
activities of the fee-funded DCP.15 After
that publication, the Office of the
Inspector General, Department of Justice
(OIG) concluded its review of the DCP,
and determined that DEA was not
adequately supporting the DCP.16

In February 2003, DEA published a
proposed rule to raise registration and
reregistration fees so as to comply with
the statutory requirement to charge fees
at a level ensuring the recovery of the
full costs of operating the various
aspects of the DCP.17 Shortly thereafter,
DEA created the Validation Unit to
ensure that DCFA-funded expenditures
support registration and diversion
control-related activities. The Validation
Unit reports to the DEA Deputy
Administrator and independently
reviews specified expenditures
attributable to the DCFA. If an expense
only partially supports the DCP, such as
a field office’s rent or utility cost, the
Validation Unit determines the amount
that may be properly apportioned to the
DCFA. On October 10, 2003, a new fee
was finalized by publication of a final
rule.18

Meanwhile, in December 1993, the
Domestic Chemical Diversion Control
Act of 1993 amended the CSA to require
that manufacturers, distributors,
importers, and exporters of List I
chemicals obtain a registration from
DEA. DEA was also authorized to charge
“reasonable fees relating * * * to the
registration and control of regulated
persons and regulated transactions.” 19

In 2004, the CSA was amended to
define the DCP as ‘““‘the controlled
substance and chemical diversion
control activities of the Drug
Enforcement Administration.” 21 U.S.C.

1461 FR 68624 (December 30, 1996).

1567 FR 51988 (August 9, 2002).

16 “Review of the Drug Enforcement
Administration’s Control of the Diversion of
Controlled Pharmaceuticals,” I-2002-010,
September 2002, www.usdoj.gov/oig/reports/DEA/
€0210/index.htm.

1768 FR 7728 (February 18, 2003).

1868 FR 58587 (October 10, 2003). DEA
published a correction to this final rule where the
internal DEA computer system, Firebird, was
identified as being solely funded through
appropriations. The Firebird system costs are
properly apportioned as a DCP cost as well as a
non-DCP appropriations expense. 69 FR 34568
(June 22, 2004).

19 The Domestic Chemical Diversion Control Act
of 1993, Public Law 103-200, 107 Stat. 2333.

886a(2)(A).20 Furthermore, “controlled
substance and chemical diversion
control activities” means ‘“those
activities related to the registration and
control of the manufacture, distribution,
dispensing, importation, and
exportation of controlled substances and
listed chemicals.” 21 U.S.C. 886a(2)(B).
Congress further provided that
reimbursements from the DCFA “shall
be made without distinguishing
between expenses related to controlled
substance activities and expenses
related to chemical activities” (21 U.S.C.
886a(1)(B)) and amended the language
of 21 U.S.C. 821 and 958(f) to be
consistent with the definition of the
DCP articulated in 21 U.S.C. 886a(2). As
a result, all fees collected in excess of
$15 million are deposited into the
DCFA, and reimbursements by the
Secretary of the Treasury are made
without distinction between controlled
substance and List I chemical activities.

In 2005, based upon internal
organizational changes and the 2005
Appropriations Act, DEA proposed an
adjusted fee schedule to appropriately
reflect all costs associated with the
DCP.21 In July 2006, the OIG reported on
its Follow-up Review of DEA’s Efforts to
Control the Diversion of Controlled
Pharmaceuticals and recommended that
DEA apply more resources to diversion
control, including more Special Agent
support.22 The OIG also recommended
that DEA increase training for those
individuals who support the DCP. The
OIG also noted that the diversion of
controlled substance pharmaceuticals
had dramatically increased over recent
years and that the increase coincided
with the use of emerging technologies
such as the Internet. Twelve comments
were received and analyzed in response
to DEA’s proposed fee rule, and DEA
published the final rule on August 29,
2006.23 Gollections associated with that
fee adjustment did not begin until FY
2007, on November 1, 2006.

The OIG completed a Review of DEA’s
Use of the Diversion Control Fee
Account in 2008 and did not find that
any DCFA funds were misused for non-
diversion control activities between FY
2004 and FY 2007. To the contrary, the
OIG found that DEA did not fully fund

20 Public Law 108-447, Departments of
Commerce, Justice, and State, the Judiciary and
Related Agencies Appropriations Act of 2005,
signed into law on December 8, 2004.

2170 FR 69474 (November 16, 2005).

22 “Follow-Up Review of the Drug Enforcement
Administration’s Efforts to Control the Diversion of
Controlled Pharmaceuticals,” I-2006—-004, July
2006, www.usdoj.gov/oig/reports/DEA/e0604/
final.pdf.

2371 FR 51105 (August 29, 2006).
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all diversion control costs with the
DCFA, as required by law.24

The Proposed Rule

It has been more than five years since
the last fee adjustment. DEA proposed a
new fee schedule by publication of a
NPRM on July 6, 2011. 76 FR 39318-41.
DEA outlined the scope of the DCP, the
need for a new fee calculation, the four
different methodologies or options
considered for calculating the fee, the
proposed weighted-ratio methodology,
and the calculation resulting in the
proposed fee increase of approximately
33 percent. The fee increase
incorporates additional DCP costs
identified in the above-mentioned OIG
report, as well as an expanded diversion
control program required by Congress,
and it accounts for a number of current
circumstances related to the diversion of
controlled substance pharmaceuticals
and listed chemicals.

Methodology for Fee Calculation

Fees must be “set at a level that
ensures the recovery of the full costs of
operating the various aspects of [the
DCP].” 21 U.S.C. 886a(1)(C). In addition,
any methodology for calculating fees
must result in fees that are reasonable.
21 U.S.C. 821 and 958(f). As outlined
below in responses to comments, DEA
must calculate and collect fees prior to
actually expending the funds in order to
have funds with which to operate the
DCP. Moreover, each year DEA is
required to transfer the first $15 million
of fee revenues into the general fund of
the Treasury, with the remainder
deposited into a separate fund of the
Treasury called the Diversion Control
Fee Account or DCFA. 21 U.S.C.
886a(1). On at least a quarterly basis, the
Secretary of the Treasury is required to
reimburse DEA an amount from the
DCFA “in accordance with estimates
made in the budget request of the
Attorney General for those fiscal years”
for the operation of the DCP. 21 U.S.C.
886a(1)(B) and (D).

In the NPRM, DEA outlined four
alternative methodologies to calculate
the registration and reregistration fees.
76 FR 39329-32. These were the Past-
Based Option, Future-Based Option,
Flat Fee Option, and Weighted-Ratio
Option. For each of the options
considered, the calculated fees are
analyzed for reasonableness by
examining: (1) The absolute amount of
the fee increase, (2) the change in fee as
a percentage of registrant revenue from
2007 to 2012, and (3) the relative fee

24“Review of the Drug Enforcement
Administration’s Use of the Diversion Control Fee
Account,” I-2008-002, February 2008,
www.usdoj.gov/oig/reports/DEA/e0802/final.pdf.

increase across registrant groups.
Additionally, each calculation
methodology is re-evaluated for its
overall strengths and weaknesses in
recovering the full costs of the DCP.
Based on the analysis provided in the
NPRM, DEA did not adopt the “Past-
Based Option.” There are two key
reasons for rejecting this methodology.
First, the fee increase would be
disproportionately burdensome to a
small number of registrants.
Distributors’ fees would increase by
over three fold, while the fees for the
remaining registrant groups would
increase by 10 percent and 32 percent.
DEA believes this is unreasonable.
Second, the past-based option uses FY
2007-FY 2009 investigation work hour
data to set the apportionment of cost to
each registrant category. Pre-registration
and scheduled investigation costs are
assigned to registrant classes and all
other costs are recovered on an equal,
per-registrant basis. This method is
retrospective and assumes that future

investigations will be similar to the past.

DEA cannot assume that past work hour
data accurately reflects future workload
because priorities change as the threats
change. For example, in order to
monitor registrant regulatory
compliance and leverage the deterrent
effect of scheduled investigations, DEA
increased the frequency of all scheduled
investigations beginning in 2008. In
2011, DEA began pre-registration
investigations of all pharmacies located
in the State of Florida in order to
address the rampant diversion in south
Florida. And in 2010, DEA began
conducting nationwide take back events
to provide a mechanism for the public
to dispose of their unwanted, unused,
and expired controlled substance
pharmaceutical drugs. The past-based
option is vulnerable to short-term
fluctuations in priorities which can
greatly affect fees among the different
categories. As a result, DEA has
concluded that past work hour data
alone is not the best basis for the
calculation of registration fees.

The second option analyzed in the
NPRM is the “Future-Based Option”
which is based on projected work hours
for each registrant class using scheduled
investigation work plan goals and
anticipated/planned resources. Under
this option, DEA based its calculations
on projected work hour data by
registrant group for FY 2012-2014. In
other words, the future-based option is
based on DEA’s projection of work plan
goals and the resources required for
these years—specifically examining the
direct cost of anticipated scheduled
investigations.

DEA rejects this methodology because
it would result in an unreasonable
increase in fees for some registrants and
a severe disparity of fees among the
registrant groups. The large proportional
increase in fees for two registrant
categories may not pass the reasonable
standard required by statute. The vast
disparity in the increase, where fees for
manufacturers increase by more than
700 percent while fees for dispensers
increase by 26 percent, is unreasonable.
This method is unfair to the registrant
categories because a variety of factors
other than scheduled investigations
affect cost allocations. Actual operations
typically differ from scheduled work
plans due to shifting threats and other
operational demands. The future-based
option is based on projected work hour
data of anticipated scheduled
investigations, however, only 3.5% of
the workload is directly attributable to
scheduled investigations. The remaining
96.5% must be apportioned equally
across all registrant categories.

The third option analyzed in the
NPRM is called the “Flat Fee Option.”
This methodology would result in equal
fees across all registrant groups
regardless of the proportion of DCP
costs and resources the registrant group
may require (e.g., oversight and
investigation resources). The fee
calculation is straightforward: The total
amount needed to be collected over the
three-year period is divided by the total
number of registration fee transactions
over the three-year period, adjusting for
registrants on the three-year registration
cycle.

DEA did not select this methodology
because it would result in disparate
changes in fees among registrant groups.
Under this option, fees for
manufacturers and distributors would
decrease by 89 percent and 78 percent
respectively, while fees for practitioners
would increase by 34 percent. Thus,
setting the fees at the same level across
all registrant groups is not reasonable.
DEA registrants include some of the
largest corporations in the world
although the vast majority of registrants
are individual practitioners, such as
physicians, physician assistants,
dentists, and nurse practitioners. To
satisfy the reasonable standard,
registration fees should account for
differences in regulatory investigations
and other DCP costs that vary among the
registrant categories.

The fourth methodology evaluated
and ultimately selected in the NPRM is
the “Weighted-Ratio Option.” This
option distinguishes among the
categories to establish a reasonable fee
for each category. To determine the fee,
a weighted ratio is assigned based on
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registrant group, and the amount needed
to be collected over the FY 2012-FY
2014 period to cover the costs of the
DCP is divided by the weighted number
of estimated registrations.

Historically, costs vary and a fee must
be set in advance. Since the inception
of registration fees, even before DEA
was required to recover the full costs of
the DCP, DEA has utilized a weighted
method of fee allocation. On April 24,
1971, DEA’s precursor agency, the
Bureau of Narcotics and Dangerous
Drugs, published regulations
implementing the Comprehensive Drug
Abuse Prevention and Control Act of
1970. Those regulations required
registration/reregistration fees in the
following amounts: $50 for
manufacturers; $25 for distributors; and
$5 for dispensers and persons
conducting research, instructional
activities, or chemical analysis. In 1983,
DEA published a NPRM which
indicated that a 1982 GAO report found
that DEA’s previous fees did not
adequately recover the costs incurred by
the Government. The GAO
recommended that DEA set a fee
schedule of $250 for manufacturers,
$125 for distributors, and $25 for
practitioners. DEA, however, ultimately
set the fee based on its own estimates as
follows: $250 for manufacturers; $125
for distributors, importers, and
exporters; and $20 for dispensers and
persons conducting research,
instructional activities, or chemical
analysis. DEA indicated that these
estimates were based on “‘an increase in
the number of practitioner registrants
since 1980 * * *.”” 48 FR 14640.

The first known published discussion
which attempted to capture the specific
ratio of fees occurred in the Final Rule;
Remanded for Further Notice and
Comment, published by DEA in 1996.
That Final Rule augmented DEA’s first
fee-setting rule initiated to recover the
full costs of the DCP as defined by
Congress. It was published in response
to a decision by the United States Court
of Appeals which required DEA to
identify the components of the DCP and
provide a brief explanation of why DEA
deemed each component to be part of
the program. In that Final Rule, DEA
stated that the ratio of fees implemented
with the CSA in 1971 was as follows:
“A distributor’s fee is 50% of the
manufacturer’s fee and a dispenser’s fee
is 16—20% of the distributor’s fee. The
fee ratios have remained consistent
[since 1971] and have not been the
subject of any substantive comment or
objection by the regulated industry.” 61
FR 68632. A variation of this ratio has
been applied in each fee structure since

the implementation of the fee system,
usually as expressed above.

The fee structure established by this
rule is based on the same ratios that
have been utilized since the first
amendment to the fee structure, as
follows: 1 for researchers, canine
handlers, analytical labs, and narcotic
treatment programs, who are on a one-
year registration cycle; 3 for registrants
on three-year registration cycles such as
pharmacies, hospitals/clinics,
practitioners, teaching institutions, and
mid-level practitioners; 6.25 for
distributors and importers/exporters;
and 12.5 for manufacturers. The ratio of
1 represents a base annual fee by which
each ratio is multiplied to determine the
total fee per cycle, i.e., one year or three
years.

The weighted-ratio methodology,
much like the flat fee methodology, is
straightforward and easy to understand.
Unlike the flat fee, however, this
method applies historic weighted ratios
to differentiate fees among registrant
groups. The fees calculated using this
methodology are similar to fees
calculated in the past-based option,
which allocates three years of historical
pre-registration and scheduled
investigation costs to registrant groups.
This method, however, does not create
a disproportionate fee increase in any
registrant group. The proposed fee
published in the NPRM was calculated
using this methodology and resulted in
an increase of approximately 33 percent
for all registrant groups.

DEA is finalizing the fee schedule
using the weighted-ratio methodology as
proposed. This approach has been used
since Congress established registrant
fees and continues to be a reasonable
reflection of differing costs. The
registration fees under the weighted-
ratio option result in differentiated fees
among registrant groups, where
registrants with higher revenues and
costs pay higher fees than registrants
with lower revenues and costs.
Furthermore, the weighted-ratio avoids
the disparity that resulted from the past-
based methodology. The weighted ratios
used by DEA to calculate the fees have
proven effective and reasonable over
time. Additionally, the selected
calculation methodology accurately
reflects the differences in registration
and other DCP activities by registrant
category. For example, these costs are
greater for manufacturers. The
weighted-ratio methodology results in
reasonable fees for all registrant groups
at a level sufficient to ensure the
recovery of the full costs of operating
the DCP.

Discussion of Comments

DEA received 195 comments on the
NPRM published on July 6, 2011, at 76
FR 39318. Of these comments, 121 were
from mid-level practitioners (e.g. nurse
practitioners, nurse mid-wives, nurse
anesthetists, clinical nurse specialist,
and physician assistants), 4 were from
practitioners, 9 were from associations
or corporations and 61 commenters did
not identify their registration category.

Comments: The majority of
commenters opposed the fee increase on
principle or as coming at a bad time due
to the economic climate. Some
commenters believed it was a tax on
practitioners and other registrants.

DEA Response: DEA outlined the
legal authority, the history of the fees,
the need for an increase in fees, the
methodology, and the proposed fee
calculation in the NPRM in an attempt
to make it transparent why there is a fee,
why there is a periodic recalculation,
and how the proposed new fee schedule
was calculated. Rather than a “tax,” the
registration fee is a statutory
requirement for those seeking to
participate in the closed system of
distribution by handling, or having
access to, controlled substances or List
I chemicals. The fee funds the DCP
under the Controlled Substances Act
which includes providing and
maintaining services to DEA registrants.

One commenter suggested DEA
postpone a fee increase until the
economy improves and several
suggested imposing incremental
increases over a period of time. DEA is
sensitive to the economic challenges
facing many registrants and has
endeavored to set the fee as low as
possible consistent with its statutory
mandates. DEA continually strives to be
fiscally responsible. The last fee
increase was set in FY 2006 and was
designed to encompass only FYs 2006—
2008. Through various efforts and cost-
saving measures, the DCP has been able
to operate under that fee structure
through FY 2011. However, DEA cannot
further postpone any increase because
without an adjustment in the annual
registration fees, the DCP will be unable
to continue current operations and will
be in violation of the statutory mandate
that fees charged ‘““shall be set at a level
that ensures the recovery of the full
costs of operating the various aspects of
[the diversion control program.]” 21
U.S.C. 886a(1)(C). For example,
collections under the current fee
schedule would require the DCP to
significantly cut existing and planned
DCP operations vital to its mission. DEA
relies on the DCP to maintain the
integrity of the closed system of



15238

Federal Register/Vol. 77, No. 51/ Thursday, March 15, 2012/Rules and Regulations

distribution, particularly at this time of
increased abuse and diversion outlined
in the proposed rule.

It is not feasible for DEA to implement
an incremental increase while ensuring
the recovery of the full costs of
operating the various aspects of the
DCP, as required by the CSA, and such
an increase would not be fair or
equitable to registrants. Under the
current fee structure, the vast majority
of registrants renew their registration
once every three years. If DEA were to
implement an incremental increase
within the three-year cycle, registrants
who must renew their registration in the
third year of that cycle would pay a
substantially higher amount than those
registrants who must renew in the first
year of the cycle. Additionally, DEA
must have reliable collection estimates
for budget formulation and execution
activities throughout the three-year
collection cycle.

Comments: A number of comments
suggested that the calculation recognize
that other non-federal licensure and
registration fees are also increasing.

DEA Response: DEA recognizes there
may be other fee increases by states.
However, the CSA requires that DEA
fees be based on the full costs of
operating the various aspects of the
DCP.

Comments: Mid-level practitioners
expressed the belief that any fee
increase is unfair to certain types of
registrants, such as mid-level
practitioners, who make less money
than other types of practitioners.

DEA Response: The fees are on a
graduated scale based on the three
categories of registration established by
statute. Under current authority, DEA
has not created additional fee categories
or differentiated within a fee category.
As discussed, the fees are based on DCP
program costs and individual
practitioners, regardless of professional
occupation, require similar DCP
expenditures related to registration and
oversight. Furthermore, as outlined in
the economic analysis using estimated
2012 average income based on 2004—
2009 data provided by the Bureau of
Labor Statistics, the fee as a percentage
of average income for physicians and
dentists is 0.1% and it is 0.26% for
physician assistants. These percentages
are essentially the same as in 2006, the
year of the previous fee adjustment,
where the fee as a percentage of average
income was 0.1% for physicians and
dentists and 0.25% for physician
assistants.

Comments: One comment suggested
that the length of registration should be
extended at the same time there is an
increase in the fee.

DEA Response: The statute clearly
sets forth the period of registration:

“Every person who manufactures or
distributes any controlled substance or list I
chemical, or who proposes to engage in the
manufacture or distribution of any controlled
substance or list I chemical, shall obtain
annually a registration issued by the
Attorney General in accordance with the
rules and regulations promulgated by him.”
21 U.S.C. 822(a)(1) (emphasis added).

“Every person who dispenses, or who
proposes to dispense, any controlled
substance, shall obtain from the Attorney
General a registration issued in accordance
with the rules and regulations promulgated
by him. The Attorney General shall, by
regulation, determine the period of such
registrations. In no event, however, shall such
registrations be issued for less than one year
nor for more than three years. 21 U.S.C.
822(a)(2) (emphasis added).

DEA currently allows for the
maximum three-year registrations for
dispensers of controlled substances,
except certain practitioners who
dispense narcotic drugs for narcotic
treatment, who are statutorily required
to obtain annual registrations. 21 U.S.C.
823(g)(1).

Comments: Some commenters
indicated that DEA should not raise
registration fees but instead decrease its
spending, be more efficient with the fees
it currently collects or find another
source of funds. One commenter
questioned whether increased funding
would improve the effectiveness of the
DCP.

DEA Response: By statute, DEA
cannot use another source of funds for
the DCP. By enacting 21 U.S.C. 8864,
Congress mandated that the DCP be
fully funded through the collection of
fees rather than appropriated funds. The
CSA specifically states that “[flees
charged by the Drug Enforcement
Administration under its diversion
control program shall be set at a level
that ensures the recovery of the full
costs of operating the various aspects of
that program.” 21 U.S.C. 886a(1)(C).

It has been more than five years since
the last fee adjustment. DEA last
adjusted the fee schedule in August
2006, and that fee schedule was
intended to be sufficient to cover the
“full costs” of the DCP for FY 2006
through FY 2008. The DCP has
continued to operate under this fee
schedule due to cost savings through
reorganization, modernization efforts,
and by delays in execution of planned
programs. As indicated by the above-
referenced 2008 OIG report, additional
salary and other costs attributable to
diversion control activities needed to be
incorporated into the DCP as was done
in this fee calculation. In addition,
Congress has expanded the scope of the

DCP through budgetary and legislative
action in order to address an increase in
the diversion of controlled substances
and listed chemicals that seriously
impact public health and safety.

DEA has been and will continue to be
fiscally responsible and will remain
vigilant towards identifying methods to
improve efficiencies or identifying other
cost saving measures. As discussed, the
DCP has been evaluated by the OIG and
it did not find that DCFA funds were
misused. As noted earlier, the OIG
found that DEA did not fully fund all
diversion control costs with the DCFA
as required.2® The DCP plans to
continue cost-saving technology
improvements in doing business and to
implement such improvements for those
that do business with the DCP through
its regulatory functions such as
registration and reporting systems.

The DCP exercises a variety of
management controls, including
independent review of certain DCFA
expenditures. This is accomplished by
the Validation Unit which was
established in 2003 to review DCFA
expenditures of $500 or more to ensure
that each expense is in support of
diversion-related activities. DEA
continues to evaluate the appropriate
mix of management controls. The costs
to the DCP associated with additional
review of expenditures must be
balanced against the risks of error. DEA
may adjust the expenditure threshold
level for review and validation up to
$2,500 to adjust the review process and
reduce the associated costs to the DCP.
The DCP will continue to provide
managerial oversight on expenditures
involving DCFA funds to include
oversight by agency managers and by
the Validation Unit.

The DCP is expanding its use of
Tactical Diversion Squads and is
conducting more investigations,
inspections, and scheduling actions
now than ever before due to the increase
in prescription drug abuse and the
corresponding efforts to divert such
substances to illicit use. Similarly, an
ever expanding number of synthetic
substances, such as synthetic
cannabinoids (a large family of
chemically unrelated structures
functionally similar to [Delta]9-
tetrahydrocannabinol (THC), the active
principle of marijuana) and synthetic
cathinones (drugs of the
phenethylamine class which are
structurally and pharmacologically
similar to amphetamine and other

25 “Review of the Drug Enforcement
Administration’s Use of the Diversion Control Fee
Account,” I-2008-002, February 2008,
www.usdoj.gov/oig/reports/DEA/e0802/final.pdf.
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related substances, and are commonly
falsely marketed as bath salts or plant
food) require the DCP to dedicate
resources to analyze and respond to new
and emerging threats more often now
than at any time in the past to protect
the public health and safety.

The DCP also establishes and
maintains various IT systems for use by
registrants. These systems result in cost
savings and help both DEA and the
registrants perform day-to-day functions
more efficiently.

Comments: One commenter felt DEA
appropriations and not DCP funds
should be used to pursue illicit entities
operating via the internet and “pill
mills” since they are the major sources
of controlled substance abuse and
diversion.

DEA Response: DEA must set fees at
a level that ensures the recovery of the
full costs of operating the various
aspects of the DCP. 21 U.S.C. 886a(1)(C).
As discussed above under the History of
Fees, the fees are for the “registration
and control” of the manufacture,
distribution, and dispensing as well as
importing and exporting of controlled
substances and listed chemicals. 21
U.S.C. 821 and 958(f). The “control” of
controlled substances and listed
chemicals includes enforcement costs
where the DCP carries out the mandates
of the Controlled Substances Act. In
doing so, the DCP may investigate the
diversion of controlled substances
regardless of the method or source of
diversion, including illicit operations
involving the internet and ““pill mills.”

Comments: Several commenters
requested more specificity on what the
fee increase will support.

DEA Response: A supplemental
document titled the Proposed Fee
Calculation, located with the NPRM on
www.regulations.gov, and an updated
version of this document titled New
Registrant Fee Schedule Calculations,
posted with this final rule, also on
www.regulations.gov, outline specific
costs of the DCP used in calculating the
fee. As discussed in the NPRM and
above, the DCP is defined as “the
controlled substance and chemical
diversion control activities of the Drug
Enforcement Administration.” 21 U.S.C.
886a(2)(A). The term ‘“‘controlled
substance and chemical diversion
control activities” is defined as “those
activities related to the registration and
control of the manufacture, distribution,
dispensing, importation, and
exportation of controlled substances and
listed chemicals.” 21 U.S.C. 886a(2)(B).
Additionally, detailed program costs
may be found in the annual President’s
Budget, as well as supporting budget
documents released on the Department

of Justice’s Web site at http://
www.justice.gov/about/bpp.htm. See in
particular pages 97—101 of the FY 2012
DEA budget.

Comments: One registrant
recommended that DCP funds be better
used to provide for adequate staffing for
the DCP functions involving quota
requests, scheduling determinations,
and policy and regulatory
interpretations in order to be more
responsive to the regulated community.

DEA Response: DEA continuously
monitors and adjusts the number of
employees assigned to various DCP
tasks, including those that respond to
inquiries from the registrant
community. The DCP maintains a robust
public Web site that is continually
updated with information on topics of
interest to registrants such as
administrative final orders, significant
guidance documents, “questions and
answers”’ on common topics,
registration tools and resources, and
registrant reporting requirements. The
Web site is intended to alleviate the
burden of responding to multiple
inquiries regarding similar or common
topics, and to communicate new
policies and/or views to registrants. The
DCP regulates a registrant population of
approximately 1.4 million that
continues to grow every year, and each
written inquiry requires a thorough
review of the pertinent facts in order to
provide a fair, measured response.
While awaiting a response from the
DCP, registrants are encouraged to
review the DCP Web site for information
and guidance, and to seek assistance
from their local DEA offices and state
licensing bodies. The DCP also
organizes regional conferences designed
to provide information and resources to
registrants. Finally, all quota requests
are scrutinized in detail and the
supplemental information provided by
quota applicants is verified and cross-
checked in order to ensure the DCP is
fulfilling all of its statutory obligations.
The volume of quota applications and
the level of review required for an
appropriate assessment is time
consuming. Accordingly, DEA is
undertaking a comprehensive review of
its quota regulations pursuant to
Executive Order 13563 with the goal of
updating and streamlining the quota
application process.

Comments: Several comments stated
that any fee increase is unfair to persons
who do not prescribe controlled
substances but are required by an
employer or an insurance company to
maintain a DEA registration. Similarly,
some allege that many registrants are
not reimbursed for their payment of the
registration fee by their employer or that

fewer reimbursements occur than in the
past.

DEA Response: DEA issues
registrations to practitioners for the
purpose of prescribing or dispensing
controlled substances. DEA does not
control or otherwise have authority over
requirements by outside entities such as
insurance companies or employers.
Furthermore, DEA expends resources to
review applications to determine
qualifications, and it expends resources
to maintain registrations once they are
issued. As such, DEA cannot consider
the underlying reasons registrants apply
for a registration, other than those
related to the handling of controlled
substances, nor can DEA consider
whether a particular registrant is
reimbursed for the fee.

Comments: Other comments stated
that any fee increase is detrimental to
persons with registrations in multiple
states. Another commenter suggested
that a DEA number should be assigned
to a provider throughout their career,
regardless of their practice location.

DEA Response: By statute, “[a]
separate registration shall be required at
each principal place of business or
professional practice where the
applicant manufactures, distributes, or
dispenses controlled substances or List
I chemicals.” 21 U.S.C. 822(e). Thus,
some registrants, based upon their
particular circumstances and business
decisions, may have more than one
registration within the same state or in
multiple states where more than one
state has authorized the registrant to
conduct the above described activities.
Registration is an essential component
of the closed system of distribution
established under the CSA and is
predicated on compliance with all
applicable state and local laws,
including state licensure in each state
the registrant practices.

Comments: A number of commenters
focused on situations where one person
may be more impacted by the fee
increase than another, such as persons
working in low-income areas where
there is little or no reimbursement for
registration fees, persons working in
rural areas, and persons in sole practice
or in small practices. Several
commenters expressed concern that fee
increases will affect patient care as some
registrants may not renew or seek to
register because of the cost.

DEA Response: DEA may only operate
within its statutory authority, which
requires that the fees be set at a level
that ensures the recovery of the full
costs of operating the DCP. DEA notes
that there are currently 1.4 million
active registrants and, as such, even if
business model or size of practice could
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be objectively measured and accounted
for in individualized fee calculations,
such individual calculations would be
costly. It is likely that any cost savings
would be offset by the increased need
for personnel to perform the individual
fee calculations. It should also be noted
that historically, DCP costs are higher
for rural areas because of the additional
travel costs from DEA office locations.
Each applicant for registration must
evaluate their need to be able to handle
controlled substances or listed
chemicals.

Comments: One commenter suggested
that those state, federal, and tribal
organizations that are exempt from
payment of the fee should be required
to pay a fee before the current fee is
increased.

DEA Response: Registration fee
exemptions are set forth in the existing
regulations. Generally, hospitals and
other institutions operated by an agency
of the United States or of any state or
any political subdivision or agency
thereof, as well as any individual
required to obtain a registration in order
to carry out his or her duties as an
official of an agency of the United States
or of any state or any political
subdivision or agency thereof may be
exempt from payment of a registration
or reregistration fee. 21 CFR 1301.21.
Such an individual is not exempt if his/
her registration is used for appropriate
private activities unrelated to the
performance of his/her official duties.
Tribal governments are also exempt
pursuant to the Indian Health Care
Improvement Act of 2010.26 DEA is
committed to carefully reviewing all
applications for fee exempt status to
ascertain that such exemptions are not
inappropriately granted. Approximately
96,000 individual and institutional
registrants, or 7% of all registrants, are
exempt from registration fees.

Comments: Some commenters
suggested that persons who over-
prescribe or violate the law should be
charged additional fees and penalties to
help make up any shortfall in
collections. Likewise, it was suggested
that the end users of controlled
substances be charged an additional fee.
Others suggested that DEA legalize
“agriculture-based controlled substance
production” to either decrease costs or
charge a fee to fund the DCP.

26n accordance with 25 U.S.C. 1616q, employees
of a tribal health or urban Indian organization are
exempt from “payment of licensing, registration,
and any other fees imposed by a Federal agency to
the same extent that officers of the commissioned
corps of the Public Health Service and other
employees of the Service are exempt from those
fees.”

DEA Response: DEA has no authority
to implement these suggestions. DEA’s
statutory authority is to charge
reasonable registration fees set at a level
that ensures the recovery of the full
costs of operating the various aspects of
the DCP. In addition, the CSA provides
for mechanisms independent of the
registration fee by which to exact
financial remuneration from registrants
who violate the law. Registrants who
violate the law with regard to controlled
substances may be subject to civil and
criminal penalties, as well as forfeitures.
21 U.S.C. 841, 842, 843, 881.

Comments: Some commenters
suggested that the fee should be based
on the rate of prescribing of controlled
substances or pro-rated to the salary of
the prescriber or based on the
registrant’s number of Medicaid and
Medicare patients.

DEA Response: DEA does not have
access to the controlled substance
prescribing rates of practitioners. In fact,
many states with prescription drug
monitoring programs prohibit law
enforcement entities from using
prescribing data without specific,
independent legal authority to do so,
e.g., a subpoena or warrant. Even so,
DEA does not have the expertise or
resources to calculate the rate of
prescribing for each registrant in order
to personalize each registrant’s
registration fee. Additionally, allowing
individualized calculations based on
prescribing rates, income, or type of
patients served would introduce
uncertainty and unpredictable
fluctuations in the collection cycle,
thereby jeopardizing the statutory
mandate to recover the full costs of
operating the DCP.

Comment: One association felt DEA
fails to recognize the unfairness of the
“Weighted-Ratio” methodology for fee
calculation because dispensers or
practitioners make no income from
writing a prescription whereas
manufacturers and distributors more
directly benefit from their authorization
by registration to handle controlled
substances. This commenter believed
the difference in annual revenue or
income for a practitioner compared to a
manufacturer or distributor was more
than the 9 times ratio for distributors
and the 12 times ratio for
manufacturers.

DEA Response: It is important to
emphasize that the focus of DEA’s fee
calculation methodology is to account
for DCP program costs among the
registrant categories and not to set fees
according to a percentage of registrant
revenue from use of a DEA registration.
DEA provided an analysis of incomes to
show the economic impact of the

relatively minor proportion of that
income that may be expended for
payment of a registration fee.
Additionally, the analysis showed that
the fees as percentages of income/
revenue are essentially the same as in
2006, the year of the last fee adjustment.

Need for New Fee Calculation

As discussed in the NPRM, DEA last
adjusted the fee schedule in August
2006. This fee schedule was calculated
to cover the “full costs” of the DCP for
FY 2006 through FY 2008 or October 1,
2005 through September 30, 2008.
However, collections did not begin until
FY 2007.27 The DCP program has
continued to operate under this fee
schedule due to cost savings through
reorganization and modernization
efforts and by inadvertently excluding
certain costs from the DCP. As indicated
by the above-referenced 2008 OIG
report, additional salary and other costs
attributable to diversion control
activities need to be incorporated into
the DCP. In addition, the scope of the
DCP has been expanded by Congress
and by the need to address the diversion
of controlled substances and listed
chemicals that seriously impact public
health and safety.

The Office of Diversion Control at
DEA is focused on the supply side of
this serious threat to the public health
and safety. At the end of FY 2008, a
reorganization within DEA expanded
the use of Tactical Diversion Squads
across the country to allow Diversion
Investigators to focus their expertise on
regulatory oversight, thereby increasing
the deterrent effect of increased
regulatory investigations. Tactical
Diversion Squads incorporate the
criminal investigative skills and
statutory authority of Special Agents as
well as state and local Task Force
Officers in an effort to stop those
organizations and individuals who
violate the CSA by diverting controlled
substances and listed chemicals into the
illicit market. Diversion Investigators
are a key asset as they lend their keen
knowledge of the closed system of
distribution to the Tactical Diversion
Squads. Diversion Investigators’
familiarity and detailed understanding
of the closed system of distribution
require, however, that they continue to
lead the regulatory oversight of DEA
registrants. DCP costs increase with the
need to expand the number and use of
Tactical Diversion Squads.

Due to the rise in controlled substance
diversion and abuse, as well as the
recent emergence of designer drug
abuse, the DCP has increased scheduled

2771 FR 51105 (August 29, 2006).
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investigations of registrants and drug
scheduling initiatives, as well as other
modifications in its diversion control
efforts. The DCP continues to draw
technical expertise from Diversion
Investigators, and the DCP has
incorporated greater numbers of Special
Agents, Chemists, Information
Technology Specialists, Attorneys,
Intelligence Research Specialists, and
state and local personnel. It is essential
to utilize a diverse skilled workforce
and constantly review and modity all
aspects of the DCP to help successfully
execute the drug trafficking disruption
goals of the National Drug Control
Strategy and effectively prevent, detect,
and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
ensuring a sufficient supply of these
substances for legitimate medical,
scientific, research, and industrial
purposes.

DEA has been and will continue to be
fiscally responsible and will remain
vigilant in identifying methods to
improve efficiencies or identifying other
cost saving measures. As discussed
above, however, a new fee calculation is
needed. Without an adjustment in the
annual registration fees, DEA will be
unable to continue current operations
and will be in violation of the statutory
mandate that fees charged ““shall be set
at a level that ensures the recovery of
the full costs of operating the various
aspects of [the diversion control
program].” 21 U.S.C. 886a(1)(C). For
example, in FY 2009, the DCP’s
regulatory activities included more
outreach programs to help the registrant
population better comply with the CSA.
The DCP increased investigation cycles
as well as depth of review. In FY 2009,
there were 1,065 scheduled
investigations; in FY 2012, DEA
projected performance targets of 3,906
scheduled investigations—an increase
of 2,841. Additionally, DEA coordinates
National Prescription Drug Take-Back
Day initiatives, providing an
opportunity for the safe disposal of
unwanted or unused prescription drugs.
DEA also projects to increase the
number of Diversion Priority Target
Organizations not Linked to
Consolidated Priority Organization
Targets Disrupted or Dismantled to 85
(disrupted)/90 (dismantled), an increase
of 32 (disrupted)/66 (dismantled) over
FY 2007’s 53 (disrupted)/24
(dismantled), and is authorized and
plans to establish an additional 12
Tactical Diversion Squads, which
conduct criminal enforcement activities,
across the United States. The new fee
schedule will allow DEA to sustain

current, planned, and future operations
and employ additional personnel in
support of important program initiatives
during Fiscal Years 2012-2014.

Fee Calculation

DEA must ensure the recovery of the
full costs of operating the DCP while
charging registrants reasonable fees
relating to the registration and control of
the manufacture, distribution, import,
and export of controlled substances and
listed chemicals, as well as the
dispensing of controlled substances. For
the DCP to have funds to function, DEA
must determine, in advance of actual
expenditures, a reasonable fee to be
charged. As a result, historical data and
projections must be used to project the
annual costs of the DCP. Additionally,

a reasonable fee must be calculated that
will fully recover the costs of the DCP
based on the variability over time of the
number of registrants in the different
categories of registration. The fees
collected must be available to fully fund
the DCFA and to reimburse DEA for
expenses incurred in the operation of
the DCP (21 U.S.C. 886a); therefore,
there must always be more collected
than is actually spent to avoid running
a deficit in violation of federal fiscal
law.28 In operating the DCP, DEA must
be prepared for changes in investigative
priorities, diversion trends, and
emerging drugs and chemicals posing
new threats to the public health and
safety.

Current options to calculate fees are
also limited by the ability and
practicability of tracking and allocating
detailed costs, although the agency
continues to improve its capabilities on
this front. Part of the difficulty stems
from the fact that the mission of DEA
involves investigations and actions that
often involve poly-drug organizations
(drug trafficking organizations that
traffic multiple drugs), various types of
registrants, or investigations that may
start out as one type of investigation and
result in another, based upon the way
the facts develop. It is apparent that
Congress recognized that the costs of the
registration and control of controlled
substances and listed chemicals are not
properly attributed on a per registrant
basis when Congress differentiated
among the categories of registrants for
purposes of calculating a reasonable fee,
i.e., manufacturers, distributors,
importers, exporters, and dispensers.
The weighted ratio of 12.5 for
manufacturers, 6.25 for distributors

281n general, no officer or employee of the United
States Government may make or authorize an
expenditure or obligation in excess of an amount
available in an appropriation or fund. 31 U.S.C.
1341.

(including importers and exporters), and
1 for dispensers is consistent with
Congress’s differentiation between the
categories of registrants.

Because of the complexity of many
diversion investigations, tracking costs
within the DCP according to registrant
categories or within a given registrant
category has not been possible or cost-
efficient. Such detailed cost attribution
may or may not be feasible in the future.
DEA is in the process of testing a system
where personnel would account for
their daily hours according to whether
their time is spent on DCP or other DEA
mission activities. DEA has also made
progress through reorganization and
there is recognition throughout the
agency of the need to identify and
separate DCP costs from other agency
costs.

Thus, the fee is calculated by
assigning registrants to a business
activity or category (e.g., researcher,
practitioner, distributor, manufacturer)
based on the statutory fee categories.
Then a base fee rate is established
according to the annual estimated costs
of the DCP. A projected population is
calculated for each business activity or
category. That figure is then multiplied
by a ratio of 1.0 for researchers, 3.0 for
practitioners (for administrative
convenience the fee is collected every
three years for practitioners), 6.25 for
distributors, and 12.5 for manufacturers.
By utilizing these different ratios, the
agency recognizes the statutory need to
charge reasonable fees relating to the
registration and control of the
manufacture, distribution, dispensing,
importation, and exportation of
controlled substances and listed
chemicals. Historically, registration and
other DCP activities are greatest for
manufacturers. This is because there is
great risk and grave consequences
associated with the quantity and purity
of controlled substances and/or
chemicals with each manufacturer at
this point in the closed system. All of
the individual business activity figures
are then added together to form a
weighted sum for one projected year.
This process is performed for two more
years using future projected registrant
populations for those years multiplied
by the ratio. The annual figures for these
three years are then added together and
divided into the total budget
requirements for that three-year period
to arrive at the base rate fee to be
charged to each category of registrant.

In calculating fees to recover the full
costs of operating the DCP, DEA
estimates the costs of operating the DCP
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for the next three fiscal years.29 To
develop the DCFA budget estimates for
Fiscal Year (FY) 2012, FY 2013 and FY
2014, DEA compiles: (1) The actual
DCFA financial data for FY 2011; (2) the
FY 2012 President’s Budget Request; (3)
the estimated budgets for FY 2013 and
FY 2014; and (4) the required annual
$15 million transfer to the United States
Treasury as mandated by the CSA (21
U.S.C. 886a). The following paragraphs
explain the annual revenue calculations
and how the total amount to be
collected for the FY 2012—-2014 period
was calculated. In developing this
figure, DEA begins with annual
projected DCP obligations, including
payroll, operational expenses and
necessary equipment. The DCP budget
has increased due to inflationary
adjustments for rent and payroll and to
increase staffing resources that support
the regulatory and law enforcement
activities of the program. These
additional costs have not been reflected
in the fees until now because the fees
were last adjusted for the time period of
FY 2006-2008. Specific details on the
DCP budget are available in the annual
President’s Budget Submission and
supplemental budget justification
documents provided to Congress.3°

Total obligations for the DCP have
increased from FY 2007 to FY 2010 by
approximately 49 percent. For the FY
2006—2008 period, payroll expenses
(staff compensation and benefits)
composed the largest component of DCP
costs at 55.7 to 57.6 percent per year.
Between the period of FY 2006 and FY
2010, payroll constituted an average of
56.7 percent of DCP expenses. Operating
expenses and capital expenditures made
up the remainder of DCP costs.
Operating expenses (an average of 39.3
percent for the FY 2006—2010 period)
include daily operation costs such as
investigative costs, travel, and
purchases of goods and services. Capital
expenditures, including equipment and
furniture purchases, capital leases, and
land/structure improvements and
purchases, averaged 4.0 percent during
this same period.

For the FY 2012-2014 period covered
by this rulemaking, the overall
breakdown of DCP major cost categories
does not depart significantly from
previous years in terms of percentage of
costs; however, totals for each of these
major cost categories do increase to
reflect additional costs in each of these
categories.

In addition to the budget estimates for
each of the fiscal years, the cost
components outlined below are also
considered in determining required
registration fee collections.

Recoveries From Money Not Spent as
Planned (Deobligation of Prior Year
Obligations)

At times, DEA enters into an
obligation to purchase a product or
service that is not delivered
immediately, such as in a multi-year
contract. Changes in obligations can
occur for a variety of reasons, e.g.,
changes in planned operations, delays
in staffing, implementation of cost
savings, changes in vendor capabilities,
etc. When DEA does not expend its
obligation, the “‘deobligated” funds are
“recovered” and the funds become
available for DCP use. Based on
historical trends and for purposes of
calculating the fee levels, the recovery
from deobligation of prior year
obligations is estimated at $13.5 million
per year.

Transfer to Treasury

As discussed, in 1993, Congress
determined that the DCP would be fully
funded by registration fees rather than
by appropriations.3? Congress
established the DCFA as a separate
account of the Treasury to “[ensure] the
recovery of the full costs of operating
the various aspects of [the diversion
control program]”’ from fees charged by
DEA. 21 U.S.C. 886a(1)(C). Collected
fees are deposited into the DCFA. Each
fiscal year, the first $15 million is
transferred to the Treasury and is not
available for use by the DCP. Therefore,
DEA needs to collect an additional $15
million per year beyond estimated costs
for transfer to the Treasury.

Operational Continuity Fund (OCF)

DEA maintains an operational
continuity fund (OCF) based on the
need to maintain DCP operations when
monthly collections and obligations
fluctuate. Historically, current
obligations sometimes exceed current
collections consecutively for several
months. Therefore, an operational
continuity fund is maintained in order
to avoid operational disruptions due to
these fluctuations and monthly
differences in collections and
obligations. Using statistical analysis of
the historical fluctuations between
amounts collected and amounts
obligated, DEA has determined that
seven percent of the projected
obligations is adequate to avoid
operational disruptions. The amount
required to bring the operational
continuity fund balance to the $15
million plus seven percent level is
added to projected costs.

The FY 2012-FY 2014 OCF balance
projections have been changed from
those shown in the NPRM to reflect
actual FY 2011 financial data. The FY
2012 beginning OCF balance of
$41,726,554 is higher than the FY 2014
end of year target OCF balance of
$40,943,670 by $782,884. The higher
beginning OCF balance allows lower
required collections from registration
fees. The incremental changes in OCF
balance for FY 2012, FY 2013, and FY
2014 are —$2,047,144, $863,240, and
$401,020 respectively (or a cumulative
decrease of $782,884). The cumulative
decrease of $782,884 is a change from
the cumulative increase of $8,320,115
estimated in the NPRM. The two main
factors that contributed to the change
from the NPRM calculation estimated in
early 2011 to the final rule calculation
performed after the end of FY 2011
(September 30, 2011) are: (1) Lower than
estimated actual FY 2011 spending
which led to a higher beginning FY
2012 OCF balance; and (2) lower
estimated budgets for FY 2013 and FY
2014, which lowered the target OCF
balance.

TABLE 1—CHANGE IN OPERATIONAL CONTINUITY FUND BALANCE FY 2012-2014

FY2012 FY2013 FY2014
BUGAGET ...t ettt eene e $322,000,000 $352,563,000 $364,895,000
Target OCF ($15M + 7%) .... 39,679,410 40,542,650 40,943,670
Beginning OCF DalANCE .........coouiiiiiiiiiiiiee ettt st 41,726,554 | oo | e

29 See “New Registrant Fee Schedule
Calculations” in this rulemaking docket found at
www.regulations.gov.

30 See “U.S. Department of Justice, Drug
Enforcement Administration, FY 2012 Performance

Budget Congressional Submission” for details on
the FY 2012 budget. The budget document is
available online at http://www.justice.gov/jmd/
2012justification/pdf/fy12-dea-justification.pdf.

31 Departments of Commerce, Justice, and State,
the Judiciary and Related Agencies Appropriations
Act of 1993, Public Law 102-395, codified in
relevant part at 21 U.S.C. 886a.


http://www.justice.gov/jmd/2012justification/pdf/fy12-dea-justification.pdf
http://www.justice.gov/jmd/2012justification/pdf/fy12-dea-justification.pdf
http://www.regulations.gov
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TABLE 1—CHANGE IN OPERATIONAL CONTINUITY FUND BALANCE FY 2012-2014—Continued
FY2012 FY2013 FY2014
Needed Change to Achieve Target OCF ..ot (2,047,144) 863,240 401,020
3-year CUMUIALIVE CRANGE ..........coocuiiiiiiiiiieeee ettt st steesneesneese | eesseesieeesseesnneeseess | eeseessseeseesnseesenes (782,884)

Combat Methamphetamine Act of 2005
(CMEA) Collections

Under the CMEA, DEA collects a self-
certification fee for regulated sellers of
scheduled listed chemical products,
which is included as part of the total
collections. The fee is waived for any

person in good standing and holding a
current DEA registration to dispense
controlled substances, such as a
pharmacy. DEA has observed an
approximately 26 percent decline in
self-certifications from FY 2008 to FY
2011 and anticipates that the decline

will stabilize at approximately 5,000 per
year from FY 2012 to FY 2014. The self-
certification fee is $21. CMEA self-
certification fee collection estimates for
FY 2012, FY 2013, and FY 2014 for
purposes of calculating the fee levels are
$105,000 annually.

TABLE 2—CMEA COLLECTIONS FY 2012-2014

FY2012 FY2013 FY2014
Number of PayiNg SEIF-CEM ......o.uiiiiiieee et 5,000 5,000 5,000
B ittt e ht e e e e bt e e e et e e e hee e e e beeeeaabeeeeanreeeaneeeeanneaeaes $21 $21 $21
CMEA COIlECtioN ESHIMALE ......eeiiiieieiiieieie ettt e e e e sneeneenes $105,000 $105,000 $105,000

Other Collections

DEA also derives revenue from the
sale/salvage of official government
vehicles dedicated to DCP use. DEA’s
estimate for all other collections is
$533,766 per year. This is the actual
amount for FY 2011.

Estimated Total Required Collections

Based on these figures, DEA
calculated the total amount required to
be collected for the FY 2012-2014
period for purposes of calculating the
fee levels as follows:

Required registration fee collections
for FY 2012 are $320,814,090. This
figure includes the budget of
$322,000,000, plus $15 million for
transfer to the Treasury, minus $13.5
million in recoveries, $2,047,144 for the
decrease in the OCF balance, $105,000
in CMEA self-certification collections,
and $533,766 in other collections.

Required registration fee collections
for FY 2013 are $354,287,474. This
figure includes the estimated budget of
$352,563,000, plus $15 million for
transfer to the Treasury and $863,240
for the increase in the OCF balance,

minus $13.5 million in recoveries,
$105,000 in CMEA self-certification
collections, and $533,766 in other
collections.

Required registration fee collections
for FY 2014 are $366,157,254. This
figure includes the estimated budget of
$364,895,000, plus $15 million for
transfer to the Treasury and $401,020
for the increase in the OCF balance,
minus $13.5 million in recoveries,
$105,000 in CMEA self-certification
collections, and $533,766 in other
collections.

TABLE 3—NEEDED FEE COLLECTIONS FY 2012-2014

FY2012 FY2013 FY2014 3-yr total

Budget/Estimated Budget .........ccccoeveeierenninineneeeeee $322,000,000 $352,563,000 $364,895,000 $1,039,458,000
RECOVEIES ..ottt (13,500,000) (13,500,000) (13,500,000) (40,500,000)

Net BUAGet ..oeeeeeieeeieeeee e 308,500,000 339,063,000 351,395,000 998,958,000
Transfer to the Treasury ................ 15,000,000 15,000,000 15,000,000 45,000,000
Change to Achieve Target OCF .... (2,047,144) 863,240 401,020 (782,884)
CMEA Self-cert collections ............ (105,000) (105,000) (105,000) (315,000)
Other collections .................. (533,766) (533,766) (533,766) (1,601,297)
Required collections from Registration Fees .................. 320,814,090 354,287,474 366,157,254 1,041,258,818

Numbers are rounded.

In total, DEA needs to collect
$1,041,258,818 in registration fees over
the three year period, FY 2012-FY 2014,
to fully fund the DCP.

As in the past, DEA is calculating the
fee for each registrant category for a
three-year period (FY 2012-2014). The
vast majority of registrants are
practitioners who pay a three-year
registration fee. These registrants are
divided into three separate groups who
pay their three-year registration fees on

alternate year cycles. Because
registration cycles may differ from year
to year, the total amount collected
through fees in a given year may not
exactly match the projected amount. For
purposes of calculating the new fee
schedule, DEA used a new fee collection
start date of March 1, 2012, and used the
current fee schedule for calculating the
first five months of FY 2012 registration
fee collections.

In calculating the new fees through
FY 2014 using the selected weighted-
ratio methodology, DEA has updated the
data used in the calculation set forth in
the proposed rule. Instead of budget
estimates for FY 2012, 2013, and 2014,
the final fee calculation uses the actual
FY 2012 budget, revised budget
estimates for FY 2013 and FY 2014, and
revised estimates for recoveries from
deobligations and for the Operational
Continuity Fund. These revisions are
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outlined in the overview of the
Diversion Control Fee Account below:

FY2012 FY2013 FY2014

Congressional Budget/Cost ESIMates .........cccocvveeervieeneneeie e $322,000,000 $352,563,000 $364,895,000
Operational Continuity Fund (OCF) Brought Forward From Prior Year ............. 41,726,554 39,701,112 36,496,165
Collections: Registration FEES .........ccociiiiiiiiiiiieie e 320,835,793 350,219,287 369,879,300
Collections: CMEA 105,000 105,000 105,000

TTEASUIY ..ttt e r e neeneenn e ne e (15,000,000) (15,000,000) (15,000,000)

Net COlECHONS ... e 305,940,793 335,324,287 354,984,300
Recoveries from Deobligations 13,500,000 13,500,000 13,500,000
(@] (a 1= g 0] [[=Te] 1T o ISRt 533,766 533,766 533,766

Subtotal Availability 361,701,112 389,059,165 405,514,231
(@] o] 110 =T [o o =TSSR 322,000,000 352,563,000 364,895,000
EOY OCF BalANCE ....oeeiiieiiiieie ettt ettt s e e sneenneeneen 39,701,112 36,496,165 40,619,231
Target OCF ($15M+7% Of BUAQEL) ...cceririiriiieiinicnicrierieieee et 39,679,410 40,542,650 40,943,670

Numbers are rounded.

Note: Due to rounding of the fees to the whole dollar, the total 3-year registration fee collection estimate of $1,040,934,380 does not equal the
target collection amount of $1,041,258,818 used to calculate the fees.

Based upon careful consideration of
all of the comments and applying the
above, a new fee schedule is set forth
below. This new fee schedule is slightly
less than the fee schedule proposed in
the NPRM on July 6, 2011, due to the
completion of FY 2011 and the
availability of actual financial data for
the fiscal year as well as progression in
the budget process due to the passage of
time since the NPRM was prepared.

REGISTRANTS ON THREE-YEAR
REGISTRATION CYCLE

Registrant class/business Fee
Pharmacy .......cccoceeverveinseeieneeniens $731
Hospital/Clinic . . 731
Practitioner ........ccccooveviiiiiniicees 731
Teaching Institution .............ccocee. 731
Mid-Level Practitioner ..........cccccceee. 731

*Pharmacies, hospitals/clinics, practitioners,
teaching institutions, and mid-level practi-
tioners currently pay a fee for a three-year pe-
riod. Fee of $731 is equivalent to approxi-
mately $244 annually.

REGISTRANTS ON ANNUAL
REGISTRATION CYCLE

Registrants class/business Fee
Researcher/Canine Handler ............. $244
Analytical Lab ........cccccoeeeenns . 244
Maintenance ... . 244
Detoxification ..........cccocoeeeiieiiniieennne 244
Maintenance and Detoxification 244
Compounder/Maintenance 244
Compounder/Detoxification 244
Compounder/Maintenance/Detoxi-

fication ......ccceeceiniiien 244
Distributor (chemical and controlled

SUDSEANCES) ..oveveviiieeiiiee e 1,523
Reverse distributor 1,523
Importer (chemical and controlled

substances) ......c.cccoveeriiininnieeen, 1,523

REGISTRANTS ON ANNUAL
REGISTRATION CYCLE—Continued

Registrants class/business Fee

Exporter (chemical and controlled

substances) .......ccccoeeviiiiniinieennn, 1,523
Manufacturer (chemical and con-
trolled substances) .........cccccoeeenee. 3,047

This fee schedule replaces the current
fee schedule for controlled substance
and chemical registrants in order to
recover the full costs of the DCP so that
it may continue to meet the
programmatic responsibilities set forth
by statute, Congress, and the President.
As discussed, without an adjustment to
fees, the DCP will be unable to continue
current operations, necessitating
dramatic program reductions, and
possibly weakening the closed system of
distribution. Particularly in light of
increased needs for diversion control
and demands upon the DCP outlined in
the NPRM, the following fees for the FY
2012-2014 period will be effective April
16, 2012.

DEA continues to review possible
methodologies as technology continues
to afford increased tracking and
allocation of specific costs. However, at
this time, DEA has determined that it is
both practicable and reasonable to
continue to apply the weighted-ratio
methodology. Consistent with the
statutory direction to charge reasonable
fees relating to the registration and
control of the manufacture of controlled
substances and listed chemicals, the
12.5 ratio is applied to the
manufacturing registrant group. The
6.25 ratio applies to the “distribution”
of controlled substances and listed
chemicals, or the distributor registrant

group. The “dispensing” registrant
group has the largest number of
registrants and each registrant has a
relatively low registration and control
cost, and a relatively smaller quantity
and lower purity of controlled
substances within their physical
possession. Thus, the base fee, or the 1
ratio, is applied to the dispensing
registrant group. The practitioner fee is
the base fee on an annual basis but is
collected every three years for
administrative convenience.

Thus, the new fees, some of which are
paid annually and some of which are
paid every three years, range from $244
for ratio 1 to $3,047 for ratio 12.5,
depending upon the particular registrant
category. Specifically, the annual
registration fee for practitioners, mid-
level practitioners, dispensers,
researchers, and narcotic treatment
programs is $244. For administrative
convenience for both the collection and
the payment, practitioners will pay a
combined registration fee of $731 every
three years. The annual registration fee
for distributors, importers, and
exporters is $1,523, and for
manufacturers the annual fee is $3,047.
21 CFR 1301.13 and 1309.11.

DEA Efforts To Control DCP Costs

DEA continually reviews the DCP and
its methods of operation to ensure that
it is fiscally responsible. The DCP works
diligently to provide the registrants with
cost effective and state-of-the-art means
for complying with laws and regulations
related to manufacturing, distributing,
dispensing, importing, and exporting
controlled substances and listed
chemicals. Some examples of this
include online registration, the
Controlled Substance Ordering System
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(CSOS) for electronic controlled
substance ordering between registrants,
and electronic reporting of thefts and
significant losses of controlled
substances.

DEA takes seriously its
responsibilities to manage the DCP in an
efficient and effective manner,
particularly in light of the current
economy. DEA cannot foresee
Congressionally-mandated changes to
the DCP, emerging trends, or how such
trends may impact the DCP, but it is

committed to managing in a fiscally
responsible manner. The Office of
Diversion Control is committed to
reviewing the registration process to
ensure efficiency and accountability as
well as reviewing current regulations
related to fee exempt registrants.

Summary of Impact of New Fee
Relative to Current Fee

Affected Entities

In updating the number of registrants
since the NPRM and the proposed fee
calculation, there is a slight increase,
with a total of 1,407,119 controlled
substances and listed chemical
registrants as of August 2011 (1,406,021
controlled substances registrants and
1,098 chemical registrants), as shown in
Table 10.

TABLE 10—NUMBER OF REGISTRANTS BY BUSINESS ACTIVITY

Registrant class/business S%%gt;ﬂfgs Chemicals
L 1 T 4= T PO S TP PP UPRPPPPPPN 66,934 | ..oovviieeiieeeeeeeees
[ (o TSt o] = 1/ @3 14 oSSR S PSP 15,737 | oo
[ = Ted 11 (10 o 1Y ST PO PP 1,115,398
Teaching Institution ..... 336
Mid-Level Practitioner 193,877
ReSearcher/Caning HANGIEK ..........oooiiiiiiiei ettt st et s ae e st e e bt e e be e saeeenbeesase e beasseeebeesnreenseaans 9,120
Fa N 111 (o= T = o O OO TP PO PP UP PSPPI 1,500 | v,
Narcotic Treatment Program 1,267 | oo,
Distributor .......ccoeoveiiiiees 828 550
REVEISE DISTIDULOL ...ttt ettt e st e e st e e e s an e e e e sse e e sabs e e e saseeeeamseeeaneeeeanbeeeeanneeesnnen 60 | .\
[ g] oo T4 (=Y T T PSSP TP PSP UPRRPPTPPPI 209 182
Exporter ......... 233 159
Manufacturer 522 207
Lo 12| RUPRUUPRROSRPR 1,406,021 1,098
Total (All FEGISTIANTS) .. ..eieiiiiei ettt b e ettt e e bt e s a e e et e e sae e bt h e e n e naneeneeea 1,407,119

*Data as of August 2011.

Not all registrants listed in Table 10
are subject to the fees. Publicly owned
institutions, law enforcement agencies,
the Indian Health Service, the
Department of Veterans Affairs, Federal
Bureau of Prisons, and military
personnel are exempt from fees.

The number of registrations exceeds
the number of individual registrants
because some registrants are required to
hold more than one registration. The
CSA requires a separate registration for
each location where controlled
substances are handled and a separate
registration for each business activity;
that is, a registration for activities
related to the handling of controlled
substances and a registration for
activities related to the handling of List
I chemicals. Some registrants may
conduct multiple activities under a
single registration (e.g., manufacturers
may distribute substances they have
manufactured without being registered

as a distributor), but firms may hold
multiple registrations for a single
location. Individual practitioners who
prescribe, but do not store controlled
substances, may use a single registration
at multiple locations within a state, but
need separate registrations for each state
in which they prescribe controlled
substances.

Characteristics of Entities

This rule affects those manufacturers,
distributors, dispensers, importers, and
exporters of controlled substances and
List I chemicals that are required to
obtain and pay a registration fee with
DEA pursuant to the CSA (21 U.S.C. 822
and 958(f)). As of August 2011, there
was an increase of registrants from
December 2010, with 1,407,119
controlled substances and List I
chemical registrants (1,406,021
controlled substances registrants and
1,098 List I chemical registrants), as
shown above in Table 10.

Pharmacies, hospitals/clinics,
practitioners, teaching institutions, and
mid-level practitioners comprise 98.9
percent of all registrants. These
registrants register every three years.
Other registrants maintain an annual
registration. Registration and
reregistration costs vary by registrant
category as described in more detail in
the sections below.

The fees affect a wide variety of
entities. Table 11 indicates the sectors
affected by this rule and their average
annual revenue/income. Most DEA
registrants are considered small entities
under Small Business Administration
(SBA) standards. There are 1,309,275
registered practitioners and mid-level
practitioners as of August 2011, and
almost all practitioners are considered
small (annual revenues of less than $6
million to $8.5 million, depending on
specialty).

TABLE 11—INDUSTRIAL SECTORS OF DEA REGISTRANTS

Sector

Average annual

NAICS code revenue *

Manufacturers:
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TABLE 11—INDUSTRIAL SECTORS OF DEA REGISTRANTS—Continued

Average annual
Sector NAICS code rev%nue*
Petro-chemical Manufacturing (0rganic, iNOFGANIC) ..........coieiruieiierii ettt 32511 $1,390,485,971
Medicinal and Botanical ManufaCturing ...........cccooiiiiiiiiiiiie e e 325411 27,601,834
Pharmaceutical ManUFaCTUINING ......c.eoiiiiiiiie ettt et ettt e ne e ereenaee e 325412 144,173,821
Adhesive Manufacturing ................ 325520 17,482,468
Toilet Preparation Manufacturing .. 325620 50,322,290
Other Chemical ManUFACIUING .......cueiiiieiieie ettt ettt e e te e e st e ebeesaeeabeesaeeeaseeenbeasneeannaean 325998 13,720,807
Distributors:
Drugs and Druggist SUNAIES WNOIESAIEIS ...........coiruiiiiiriieiinieeeste ettt 424210 64,793,480
General Line Grocery Wholesalers ............... 424410 45,518,407
Confectionary Merchant WhOIESAIEIS .........cuiiiiiiiiiiieiii ettt 414450 17,175,982
ChemiCal WHROIESAIETS ..ottt eh e et ae e et s bt e b e e st e et e eaneesneeeneens 424690 12,856,993
Tobacco Wholesalers .......... 424940 71,437,205
Miscellaneous WHROIESAIEIS .........ooiiiiiiiiii ittt e st e e e e re e e e et e s sre e e e sne e e e e nneenannee 424990 2,741,857
Pharmacies:
Supermarkets ... 445110 7,247,540
Drug Stores ......... 446110 4,829,487
Discount Stores 452112 26,535,201
Warehouse ClubS and SUPEISIOIES .......coiiiiiiiiiiieiie ettt ettt ettt et e b e sateebe e enbeasaeeenbeeeneeenseaannas 452910 76,300,280
Other:
LIS (g Lo T = o1 SRS SP TP 541380 1,907,414
Packaging and LabeliNng SEIVICES ........coiiiiiiiiiiiiee ettt ettt ettt e see e sr e nae e 561910 2,696,904
Other Practitioners:
Professional Schools ..................... 611310 1,373,855
Ambulatory Health Care Services . 621 1,236,852
L OS] o1 =1 PSPPSR 622 108,286,641

*Source: 2007 Economic Census. http://www.census.gov/econ/censusO07.

Supermarkets, discount stores,
warehouse clubs, and superstores
handle controlled substances through
their distribution centers and
pharmacies. Drug products containing
List I chemicals are primarily
distributed as over-the-counter
medicines. These are distributed by
drug wholesalers who specialize in non-
prescription drugs, wholesalers who
supply convenience stores, and grocery,
pharmacy, and discount stores that
operate their own distribution centers.

Economic Impact Analysis of Fee

This fee is expected to have two levels
of impact. Initially, the fee adjustment
will impact the registrants. Then the fee
or portion of the fee increase may be
passed on to the general public. The
analysis below assumes that the impact
of the fee adjustment is absorbed
entirely by the registrants. Some
commenters have confirmed this

statement and have indicated some
registrants may decide not to renew
their registration as a result of the higher
fees.

The registration fee may be a
deductible business expense for some
registrants. As a result, the increase in
the fee may be dampened by reduced
tax liability as a result of the increase in
registration fee expense. For example, if
a practitioner pays an additional $60 per
year in registration fees and the
combined federal and state income tax
is 35 percent, the net cash impact is $39,
not $60. The additional $60 causes
income/profit to decrease by $60,
decreasing the tax liability by $21. The
net cash outlay is $39.32

DEA examined the new fees as a
percentage of income for physicians,
dentists, and physician’s assistants in
the practitioner registrant group and as
a percentage of revenue for pharmacies,
manufacturers, and distributors. This

analysis indicates the fee adjustment is
expected to have the greatest effect on
small businesses in the practitioner
registrant group. The majority of
practitioners work in small businesses.
Physicians, dentists, and physician’s
assistants reflect a representative sub-
group of the practitioner registrant
group. The effect of the fee increase is
diminished by any increase in registrant
income.

The table below describes the average
income for physicians, dentists, and
physician’s assistants from 2004 to
2012, and reflects the impact of the fee
as a percentage of average income. This
analysis assumes that the fee is absorbed
personally by each practitioner and is
not passed on to customers in such
forms as higher prices for medical
services or products. The analysis also
ignores the dampening effect of
registration fees as a potentially
deductible business expense.

TABLE 12—NEW FEE AS PERCENTAGE OF INCOME FY 2004-2012

Average income 33 Fee Fee as percent of average income
Year - o
- . Physician (Annual - . Physician
Physicians Dentists assistants basis) Physicians Dentists assistants
137,610 130,300 88,780 | .eoiveeeiiieirine | e | reneereneerenns | eeneeeenennenne
138,910 133,680 71,070 | oo | ceeveeeeneeiene | e | e
142,220 140,950 74,270 184 0.129 0.131 0.248

32 This example is for illustration purposes only.
Each entity should seek competent tax advice for
tax consequences of this rule.

33 Source: Bureau of Labor Statistics, http://
www.bls.gov. Average income data for 2004 to 2009
is provided by the Bureau of Labor Statistics. 2010
to 2012 are estimated figures based on linear

regression, where a straight-line increase is
calculated from years 2004 to 2009, then using the
line to estimate average income for 2010 to 2012.


http://www.census.gov/econ/census07
http://www.bls.gov
http://www.bls.gov
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TABLE 12—NEW FEE AS PERCENTAGE OF INCOME FY 2004—2012—Continued

Average income 33 Fee Fee as percent of average income
Year - -
Physicians Dentists Esrgggﬁg (ﬁggig?l Physicians Dentists Esrgggﬁg

2007 i 155,150 147,010 77,800 184 0.119 0.125 0.237
2008 165,000 154,270 81,610 184 0.112 0.119 0.225
2009 173,860 156,850 84,830 184 0.106 0.117 0.217
2010 179,370 163,901 87,933 184 0.103 0.112 0.209
2011 187,154 169,632 91,230 184 0.098 0.108 0.202
2012 e 194,939 175,363 94,528 244 0.125 0.139 0.258
Increase from 2007 to 2012 .... 26 19 22 33 6 11 9
Increase from 2006 to 2012 ...........cccceeue 37 24 27 33 -3 7 4

In 2007, the current fee of $184 on an
annual basis represents 0.119 percent,
0.125 percent, and 0.237 percent of
annual income for physicians, dentists,
and physician’s assistants respectively.
In 2012, the new fee of $244 (on an
annual basis) would represent
approximately 0.125 percent, 0.139
percent, and 0.258 percent of annual
income for physicians, dentists, and
physician’s assistants respectively.
While the new fee is approximately 33
percent above the current fees
implemented at the end of 2006, average
incomes for physicians, dentists, and
physician’s assistants have increased 26
percent, 19 percent, and 22 percent
respectively over the same period. This
estimated increase in average income
dampens the effect of the fee increase as
a percentage of average income. The
diminishing effect is more apparent
when comparing 2012 to 2006, the year
for which the current fee was calculated
and implemented. Additionally, as the
average income grows in 2013 and 2014,
the income adjusted fees are not any
higher than in recent history.

Exempt from the payment of
registration fees is any hospital or other
institution that is operated by an agency
of the United States, of any state, or of
any political subdivision or agency
thereof. Likewise, an individual who is
required to obtain a registration in order
to carry out his/her duties as an official
of a federal or state agency is also
exempt from registration fees.34 Fee
exempt registrants are not affected by
the new fees.

Conclusion

DEA concludes that this new fee
schedule is not an economically
significant regulatory action because it
does not result in a materially adverse
effect on the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal

34 See 21 CFR 1301.21 for complete fee exemption
requirements.

governments or communities.3> The
new fee will initially affect all fee
paying registrants. The fees may
eventually be passed on to the general
public, diminishing the impact of the
fee adjustment on individual registrants.
The impact of the fee on registrants may
also be diminished by a reduction in tax
liabilities and an increase in average
income. Additionally, hospitals and
institutions operated by federal, state, or
local governments, and their employees
are exempt from registration fees.36
Moreover, DEA believes that this final
rule will enhance the public health and
safety.

Regulatory Analyses

This final rule is necessary to ensure
the full funding of the DCP through
registrant fees as required by 21 U.S.C.
886a. It has been five years since the last
fee change. As discussed above,
statutory and operational changes to the
DCP cannot be fully offset by improved
operational efficiencies and require a
recalculation of registrant fees. This rule
does not change the requirement to
register to handle controlled substances
and/or List I chemicals but rather
changes the annual fee associated with
registration and reregistration that will
allow DEA to meet its statutory
obligations. DEA recognizes that the fee
changes affect small businesses, but
does not believe the relative individual
impact is significant. The average
annual increase in estimated registration
fee collections is less than $100 million

35In accordance with 25 U.S.C. 1616q, employees

of a tribal health or urban Indian organization are
exempt from “payment of licensing, registration,
and any other fees imposed by a Federal agency to
the same extent that officer of the commissioned
corps of the Public Health Service and other
employees of the Service are exempt from those
fees.” To the extent that any hospital or other
institution operated by or any individual
practitioner associated with an Indian Tribal
Government must pay fees, the economic impact is
not substantial.

36 See 21 CFR 1301.21 for complete requirements
for exemption of registration fees.

at an estimated annual increase of
$76,226,568.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511)

This rule will not impose additional
information collection requirements on
the public.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 601-612) (RFA),
federal agencies must evaluate the
impact of rules on small entities and
consider less burdensome alternatives.
DEA has evaluated the impact of this
final rule on small entities as
summarized above and concluded that
although the rule will affect a
substantial number of small entities, it
will not impose a significant economic
impact on any regulated entities.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Deputy Assistant Administrator hereby
certifies that this rulemaking has been
drafted consistent with the Act and that
a regulatory analysis on the effects or
impact of this rulemaking on small
entities has been done and summarized
above.37 While DEA recognizes that this
increase in fees will have a financial
effect on registrants, the change in fees
will not have a significant economic
impact. A change in fees is necessary to
fully comply with 21 U.S.C. 886a and
related statutes governing the DCP and
the Diversion Control Fee Account by
which DEA is legally mandated to
collect fees to cover the full costs of the
DCP as defined by all activities relating
to the registration and control of the
manufacture, distribution, import,
export, and dispensing of controlled
substances and listed chemicals.

This rule is not a discretionary action
but implements statutory direction to
charge reasonable fees to recover the full

37 See “Economic Impact Analysis of Final Rule
on Controlled Substances and List I Chemical
Registration and Reregistration Fees, DEA-346" in
this rulemaking docket found at
www.regulations.gov.
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costs of activities constituting the DCP
through registrant fees (21 U.S.C. 821,
886a, and 958(f)). As discussed above
and in the Economic Impact Analysis of
the Final Rule found in the rulemaking
docket at www.regulations.gov, DEA
analyzed four fee calculation
methodologies—Past-Based, Future-
Based, Flat Fee, and Weighted-Ratio.
DEA selected the weighted-ratio
methodology to calculate the new fee
structure. This approach has been used
since Congress established registrant
fees and continues to be a reasonable
reflection of differing costs.
Furthermore, the weighted-ratio does
not create a disparity in the relative
increase in fees from the current to the
new fees. The weighted-ratios used by
DEA to calculate the fee have proven
effective and reasonable over time.
Additionally, the selected calculation
methodology accurately reflects the
differences in activity level, notably in
pre-registration and scheduled
investigations, by registrant category—
for example, these costs are greatest for
manufacturers. DEA selected this option
because it is the only option that
resulted in reasonable fees for all
registrant groups.

Under the weighted-ratio
methodology, the individual effect on
small business registrants is minimal.
Practitioners represent 93 percent of all
registrants, and nearly all practitioners
are employed by small businesses
pursuant to SBA standards.
Practitioners will pay a three-year
registration fee of $731 or the equivalent
of $244 per year.

For consideration of the impact of the
fee on small businesses, DEA analyzed
the new registration fee as a percentage
of annual income for a representative
practitioner group: physicians, dentists,
and physician’s assistants. While there
are many specialists listed in the Bureau
of Labor Statistics income data, incomes
for physicians, dentists, and physician’s
assistants are representative of the
practitioner registrant group. For
practitioners, the new fee, on an annual
basis, would be $244; the annual
increase would be $60 from the current
fee. From the calculation performed in
the preceding section, Economic Impact
Analysis of Final Rule, the impacts of
the new fees, $60 per year increase from
current fees, were found to be 0.007
percent, 0.014 percent, and 0.022
percent (rounded to the third decimal)
of annual income for physicians,
dentists, and physician’s assistants
respectively, when normalized for
income increases. In consideration of
the calculated impact and potentially
further mitigating factors discussed in
the Economic Impact Analysis of Final

Rule, DEA concludes that the final rule
will not have a significant economic
impact on a substantial number of small
entities.

Executive Orders 13563 and 12866

This final rule increasing registrant
fees has been developed in accordance
with the principles of Executive Orders
13563 and 12866. Supporting
information may be found at
www.regulations.gov. The difference
between the current fee and the new
fee—the fee increase—is less than $100
million annually. Specifically, the
difference in the fees projected to be
collected under the current fee rates and
in the fees projected to be collected
under the new fee rates for the three
years of FY 2012-FY 2014 is
$228,679,704. Thus, the annual increase
is $76,226,568. This rule has been
reviewed by the Office of Management
and Budget.

The primary cost of this final rule is
the increase in the registration fees paid
by registrants. Benefits of the rule are an
extension of the benefits of the DCP.
The DCP is a strategic component of
United States law and policy aimed at
preventing, detecting, and eliminating
the diversion of controlled substances
and listed chemicals into the illicit
market while ensuring a sufficient
supply of controlled substances and
listed chemicals for legitimate medical,
scientific, research, and industrial
purposes. The absence of or significant
reduction in this program would result
in enormous costs for the citizens and
residents of the United States due to the
diversion of controlled substances and
listed chemicals into the illicit market
as outlined in the Economic Impact
Assessment found in the rulemaking
docket.

Executive Order 12988

This final regulation meets the
applicable standards set forth in
Sections 3(a) and 3(b)(2) of Executive
Order 12988 Civil Justice Reform to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law,
impose enforcement responsibilities on
any state or diminish the power of any
state to enforce its own laws.
Accordingly, this rulemaking does not
have federalism implications warranting
the application of Executive Order
13132.

Unfunded Mandates Reform Act of
1995

This rule does not contain a federal
mandate and will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $136,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. DEA notes
that many governmental entities operate
DEA-registered facilities and that they
are currently fee exempt. Moreover, the
effect of this fee adjustment on
individual entities and practitioners is
minimal. The majority of the affected
entities will pay a fee of $731 for a three
year registration period ($244 per year
or an increase of $60 per year). This rule
is promulgated in compliance with 21
U.S.C. 886a that the full costs of
operating the DCP be collected through
registrant fees.

Executive Order 13175

This rule is required by statute, will
not have tribal implications and will not
impose substantial direct compliance
costs on Indian tribal governments.

Congressional Review Act

This rule is not a major rule as
defined by the Congressional Review
Act (5 U.S.C. 804). This rule will not
result in an annual effect on the
economy of $100,000,000 or more, a
major increase in costs or prices, or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete with foreign based companies
in domestic and export markets.

List of Subjects
21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Security measures.

For the reasons set out above, 21 CFR
parts 1301 and 1309 are amended as
follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS
AND DISPENSERS OF CONTROLLED
SUBSTANCES

m 1. The authority citation for part 1301
continues to read as follows:
AuthOI‘ity: 21 U.S.C. 821, 822, 823, 824,

831, 871(b), 875, 877, 886a, 951, 952, 953,
956, 957, 958.
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m 2. Amend § 1301.13 by revising

paragraph (e)(1) to read as follows:

§1301.13 Application for registration; time
for application; expiration date; registration

for independent activities; application
forms, fees, contents and signature;
coincident activities.

(e)* EE

(1)

* * * *
P Application Registration
Business activity Controlled sub- DEA Application ppfee geriod Coincident activities allowed
stances forms
($) (years)

(i) Manufacturing | Schedules |-V ... | New—225 Re- $3,047 1| Schedules |-V: May distribute that substance or
newal-225a. class for which registration was issued; may not
distribute or dispose of any substance or class for
which not registered. Schedules [I-V: Except a
person registered to dispose of any controlled
substance may conduct chemical analysis and
preclinical research (including quality control anal-
ysis) with substances listed in those schedules for

which authorization as a mfg. was issued.

(i) Distributing .... | Schedules |-V ... | New—225 Re- 1,523 1

newal—-225a.

(iii) Reverse dis- Schedules |-V ... | New—225 Re- 1,523 1
tributing. newal-225a.

(iv) Dispensing or | Schedules II-V .. | New—224 Re- 731 3 | May conduct research and instructional activities
instructing (in- newal-224a. with those substances for which registration was
cludes Practi- granted, except that a mid-level practitioner may
tioner, Hospital/ conduct such research only to the extent ex-
Clinic, Retail pressly authorized under state statute. A phar-
Pharmacy, macist may manufacture an aqueous or oleagi-
Central fill nous solution or solid dosage form containing a
pharmacy, narcotic controlled substance in Schedule 1I-V in
Teaching Insti- a proportion not exceeding 20% of the complete
tution). solution, compound or mixture. A retail pharmacy

may perform central fill pharmacy activities.

(v) Research ....... Schedule I .......... New-225 Re- 244 1 | A researcher may manufacture or import the basic

newal-225a. class of substance or substances for which reg-
istration was issued, provided that such manufac-
ture or import is set forth in the protocol required
in §1301.18 and to distribute such class to per-
sons registered or authorized to conduct research
with such class of substance or registered or au-
thorized to conduct chemical analysis with con-
trolled substances.

(vi) Research ...... Schedules II-V .. | New—225 Re- 244 1 | May conduct chemical analysis with controlled sub-

newal-225a. stances in those schedules for which registration
was issued; manufacture such substances if and
to the extent that such manufacture is set forth in
a statement filed with the application for registra-
tion or reregistration and provided that the manu-
facture is not for the purposes of dosage form de-
velopment; import such substances for research
purposes; distribute such substances to persons
registered or authorized to conduct chemical anal-
ysis, instructional activities or research with such
substances, and to persons exempted from reg-
istration pursuant to §1301.24; and conduct in-
structional activities with controlled substances.

(vii) Narcotic Narcotic Drugs in | New—363 Re- 244 1
Treatment Pro- Schedules 11-V. newal-363a.
gram (including
compounder).

(viii) Importing ..... Schedules -V ... | New—225 Re- 1,523 1 | May distribute that substance or class for which reg-

newal-225a. istration was issued; may not distribute any sub-
stance or class for which not registered.

(ix) Exporting ...... Schedules I-V ... | New—225 Re- 1,523 1

newal-225a.
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Controlled sub-

Business activity stances

DEA Application
forms $)

Application Registration
fee period
(years)

Coincident activities allowed

(x) Chemical Schedules I-V ...

Analysis.

New—225 Re-
newal-225a.

244 1

May manufacture and import controlled substances
for analytical or instructional activities; may dis-
tribute such substances to persons registered or
authorized to conduct chemical analysis, instruc-
tional activities, or research with such substances
and to persons exempted from registration pursu-
ant to §1301.24; may export such substances to
persons in other countries performing chemical
analysis or enforcing laws related to controlled
substances or drugs in those countries; and may
conduct instructional activities with controlled sub-
stances.

PART 1309—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
IMPORTERS, AND EXPORTERS OF
LIST | CHEMICALS

m 3. The authority citation for part 1309
is revised to read as follows:

Authority: 21 U.S.C. 802, 821, 822, 823,
824, 830, 871(b), 875, 877, 8864a, 952, 953,
957, 958.

m 4. Revise § 1309.11 to read as follows:

§1309.11 Fee amounts.

(a) For each application for
registration or reregistration to
manufacture the applicant shall pay an
annual fee of $3,047.

(b) For each application for
registration or reregistration to
distribute, import, or export a List I
chemical, the applicant shall pay an
annual fee of $1,523.

m 5.In § 1309.21, revise paragraph (c) to
read as follows:

§1309.21 Persons required to register.
* * * * *

(C) * x %

SUMMARY OF REGISTRATION REQUIREMENTS AND LIMITATIONS

Business ) o Registration o o
o Chemicals DEA Forms Application fee period Coincident activities allowed
activity (years)

Manufacturing .. | List | ..., New-510 ....... $3,047 1 | May distribute that chemical for which reg-
istration was issued; may not distribute
any chemical for which not registered.

Drug products containing Renewal— 3,047
ephedrine, 510a.
pseudoephedrine, phenyl-
propanolamine.
Distributing ....... LiSt | oo New-510 ....... 1,523 1
Scheduled listed chemical Renewal—- 1,523
products. 510a.

Importing .......... List | oo New-510 ....... 1,523 1 | May distribute that chemical for which reg-
istration was issued; may not distribute
any chemical for which not registered.

Drug Products containing Renewal— 1,523
ephedrine, 510a.
pseudoephedrine, phenyl-
propanolamine.
Exporting .......... LiSt | oo New-510 ....... 1,523 1
Scheduled listed chemical Renewal—- 1,523
products. 510a.

Dated: March 12, 2012.
Joseph T. Rannazzisi,
Deputy Assistant Administrator.
[FR Doc. 2012—6253 Filed 3-12-12; 11:15 am]
BILLING CODE 4410-09-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 627
[FHWA Docket No. FHWA-2011-0046]
RIN 2125-AF40

Value Engineering

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: This rule updates regulations
to enhance the integration of value
engineering (VE) analysis in the
planning and development of highway
improvement projects. In issuing the
final rule, FHWA revises the VE
regulations to make them consistent
with prior changes in legislation and
regulations. This rulemaking does not
otherwise impose any new burdens on
States, revise the threshold of projects
for which a VE analysis is required, or
change the reporting structure now in
place.
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DATES: This final rule is effective April
16, 2012.

FOR FURTHER INFORMATION CONTACT: For
technical information: Mr. Jon
Obenberger, Preconstruction Team
Leader, FHWA Office of Program
Administration (HIPA), (202) 366—2221,
or via email at jon.obenberger@dot.gov.
For legal questions, please contact Mr.
Michael Harkins, FHWA Office of the
Chief Counsel, (202) 366—4928, or via
email at michael harkins@dot.gov.
Office hours for the FHWA are from 8
a.m. to 4:30 p.m., e.t., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access and Filing

This document, the notice of
proposed rulemaking (NPRM), and all
comments received may be viewed
online through the Federal eRulemaking
portal at: http://www.regulations.gov.
The Web site is available 24 hours each
day, 365 days each year. Please follow
the instructions. An electronic copy of
this document may also be downloaded
by accessing the Office of the Federal
Register’s home page at http://
www.archives.gov or the Government
Printing Office’s Web page at http://
www.gpo.gov/fdsys/.

Background

This rulemaking modifies existing
regulations to make them consistent
with several changes in applicable laws
and regulations and to ensure
compatibility with 23 U.S.C. 106 and
the Office of Management and Budget
(OMB) Circular A-131 on Value
Engineering. These revisions also will
address certain findings contained in a
2007 Office of Inspector General (OIG)
report on value engineering in the
Federal-aid highway program (FAHP)
(http://www.oig.dot.gov/sites/dot/files/
pdfdocs/mh2007040.pdf) in which the
OIG recommended that the FHWA make
certain changes to the VE policy.

The regulation is also being revised to
enhance the consistency of VE analyses
that are conducted and to improve
FHWA'’s stewardship and oversight of
these regulations. Additionally, these
revisions will advance the integration of
VE analysis into the planning and
development of Federal-aid projects.
Furthermore, these revisions will
facilitate enhancements to the VE
analyses agencies conduct and will
foster the use of innovative technologies
and methods while eliminating
unnecessary and costly design elements,
thereby improving the projects’
performance, value, and quality. The
proposed revisions are discussed in the
section analysis below.

The VE analyses on Federal-aid
highway projects were first established
by Congress in the Federal-Aid Highway
Act of 1970. The current requirement to
conduct a VE analysis for certain
Federal-aid highway projects is codified
at 23 U.S.C. 106(e). The OMB Circular
A—131 on Value Engineering, which was
issued in May 1993 (http://
www.whitehouse.gov/omb/
circulars_a131), requires all Federal
agencies to establish and maintain a VE
program to improve the quality of their
programs and acquisition functions.
Under the OMB Circular, Federal
agencies are required to develop and
maintain policies and procedures to
ensure a VE analysis is conducted on
appropriate projects and report annually
on the results and accomplishments of
the analyses conducted and the
program’s accomplishments. The FHWA
annually collects and reports on VE
accomplishments achieved within the
Federal-aid and Federal Lands Highway
Programs. For VE studies conducted
during the planning and development
phases of projects, the FHWA tracks the
number of studies conducted, the
number of proposed and implemented
recommendations, the value of the
implemented recommendations,
information regarding the State
transportation agency’s (STA’s) VE
program (e.g., policies, procedures,
training conducted), and FHWA'’s
stewardship and oversight of the VE
program. Conducting VE analyses
continues to be an effective tool in
improving the quality and cost
effectiveness of the FAHP projects.
Additional information on STA, local
authority, and FHWA VE programs and
practices is available at: http://
www.fhwa.dot.gov/ve.

Summary Discussion of Comments
Received in Response to the NPRM

On June 22, 2011, the FHWA
published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register at 76 FR 36410 soliciting public
comments on its proposal to update the
existing regulations. The following
presents an overview of the comments
received in response to the NPRM.
Comments were submitted by STAs,
industry organizations, and individuals.
The docket contained comments from
nine parties, including seven STAs, the
American Association of State Highway
and Transportation Officials (AASHTO),
and one individual.

Overall, the commenters supported
the proposed rule, namely to enhance
the integration of VE analysis in the
planning and development of highway
improvement projects. The FHWA
appreciates the feedback the

commenters provided and has carefully
reviewed and analyzed all the
comments that were submitted.

The AASHTO and STAs support
conducting a VE analysis to improve the
quality, efficiency, and effectiveness of
developing and implementing highway
improvement projects. While there was
support for revising the VE regulations
to ensure consistency with prior
changes in legislation and regulations,
AASHTO and several STAs commented
on issues they believe FHWA needs to
consider related to the type of projects
subject to a VE analysis, and when the
VE analysis is required to be conducted
on applicable projects. The AASHTO
and STAs also commented on the need
to clarify definitions, when and what
type of projects require a VE analysis,
how life-cycle costs should be
considered and integrated in a VE
analysis, the expectations of STAs to
facilitate VE training, and STA VE
Program requirements.

Comments Directed at Specific Sections
of the Proposed Revisions to 23 CFR
Part 627

Section 627.1—Purpose and
Applicability

The NPRM stated that STAs and local
authorities shall establish the policies,
procedures, functions, and capacity to
monitor, assess, and report on the
performance of the VE program. The
AASHTO commented that local
authorities are obligated to meet all
Federal requirements and that reference
to local authorities is redundant. Local
public agencies (as specified in 23 CFR
635.105) already are required to meet all
Federal requirements, which includes
the requirement to operate under
approved VE policies and procedures,
when Federal-aid highway program
funding is utilized on projects. The
FHWA agrees with these comments.
However, there are instances within this
regulation where additional emphasis is
provided to identify specific VE
requirements for which STAs must
ensure that local public agencies meet
when administering projects utilizing
Federal-aid highway program funding.
Most references to local public agencies
have been removed from 23 CFR part
627. The term local public agency was
used throughout 23 CFR part 627 for
consistency with 23 CFR 635.105.

Section 627.3—Definitions

The AASHTO and Wyoming DOT
suggested adding a definition for a
bridge project. The FHWA agreed with
this comment, and the definition of a
bridge project was added to section
627.3.


http://www.oig.dot.gov/sites/dot/files/pdfdocs/mh2007040.pdf
http://www.oig.dot.gov/sites/dot/files/pdfdocs/mh2007040.pdf
http://www.whitehouse.gov/omb/circulars_a131
http://www.whitehouse.gov/omb/circulars_a131
http://www.whitehouse.gov/omb/circulars_a131
http://www.fhwa.dot.gov/ve
http://www.fhwa.dot.gov/ve
http://www.regulations.gov
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/
http://www.archives.gov
http://www.archives.gov
mailto:michael.harkins@dot.gov
mailto:jon.obenberger@dot.gov

15252

Federal Register/Vol. 77, No. 51/ Thursday, March 15, 2012/Rules and Regulations

The AASHTO and several STAs
provided comments regarding how final
design is referenced with regard to the
need to conduct a VE analysis (as
specified in section 627.5). The FHWA
agreed with these comments, and a
definition of final design was added to
section 627.3 by referencing its current
definition in 23 CFR 636.103.

The AASHTO and several STAs
commented on the need to consistently
use one term when referencing a VE
study or analysis. Currently, several
terms are used interchangeably in
practice to describe the VE process and
analysis that is conducted. The FHWA
agreed that one term should be used in
this regulation. Part 627 has been
changed to use the term “VE analysis”
for consistency with the provisions in
23 U.S.C. 106(e).

The AASHTO and several STAs
expressed concern with the lowest
overall life-cycle cost (LCCA) being the
primary factor to consider when
evaluating and selecting VE
recommendations. Under 23 U.S.C.
106(e) and (f), LCCA is required to be
conducted during a VE analysis. The
FHWA agreed with this comment and
has modified the definition of VE
analysis in section 627.3(e), by
eliminating the use of “lowest” when
used with LCCA, and has clarified that
LCCA should be a consideration along
with other factors, such as quality,
environment, safety, and operational
efficiency, in determining whether a VE
recommendation is viable. The FHWA
has made similar changes in other
sections of this regulation where LCCA
is referenced.

The Washington State DOT
recommended FHWA require STAs to
follow the guidance developed by SAVE
International for a VE Job Plan, which
would better align with the State’s
practices. The SAVE International
guidance fits, in principle, with the
particular requirements applicable to
the FAHP, but not in its entirety. Thus,
FHWA agreed and changed the
definition of a VE Job Plan to outline the
intent without replicating the SAVE
International guidance in Section
627.3(f).

The AASHTO and four STAs
commented that the proposed step in
the VE Job Plan to evaluate and track the
implemented VE recommendations
would be a burden. The intent of FHWA
was to track VE recommendations to
ensure they are either approved or
rejected and incorporated into the
design of the project(s). The intent was
not to evaluate the implementation of
these recommendations in the
construction phase. The FHWA
recognizes that tracking VE

recommendations into the construction
phase would be a burden for STAs and
has clarified the definition of the VE Job
Plan to require the implementation of
approved recommendations during the
design phase.

The AASHTO and several STAs
stated that as proposed, the VE Job Plan
was too burdensome and that all the
steps should not be required for every
VE analysis. Specifically, smaller
projects should have the ability to
eliminate some of the steps in the VE
Job Plan. The VE Job Plan identifies the
phases to be followed in conducting a
VE analysis. The VE Job Plan does not
specify the analysis that is to be
performed, level of effort expended, or
how the VE analysis should be
conducted. Thus, the VE Job Plan and
the analysis that is actually conducted
are scalable to meet the needs of each
project. The changes described above
that FHWA has made to the definition
of a VE Job Plan identified only the
phases to be followed in conducting a
VE analysis. The changes do not specify
the level of effort and analysis to be
conducted, which should be determined
by the STAs based on the specific
conditions of each project. Section
627.3(f) was modified to clarify the
intent and purpose of the VE Job Plan.

The Montana DOT stated that it
would be beneficial to define what is
included in the determination of total
project costs. The FHWA agreed with
this comment and added a definition for
total project costs, which specifies that
it includes all the costs associated with
the environmental, design, right-of-way,
utilities, and construction phases of a
project.

Section 627.5—Applicable Projects

The AASHTO and several STAs
stated that the requirements in sections
627.5(b)(4) were too restrictive because
projects with completed designs should
not require a VE analysis if their costs
exceed the threshold due to
construction cost escalation. Also,
several STAs stated that after the final
design of a project has been completed,
a scope or design change should be the
trigger to require a VE analysis, and not
a 3 year delay. The FHWA agreed with
these comments, and revisions were
made to section 627.5 to clarify when a
VE analysis is required.

The requirement to conduct VE
analyses on projects that exceed the
thresholds for applicable projects must
be satisfied (as specified in 23 U.S.C.
106(e)), and FHWA does not have the
authority to change these thresholds. A
VE analysis is not required for projects
with a total project cost that is under the
thresholds established for applicable

projects at the completion of final
design if there is no scope or design
change prior to the letting and the
construction costs have escalated to
where the project is over these
thresholds. However, a VE analysis is
required for a project that is under the
thresholds established for applicable
projects at the completion of final
design, but a change made to the
project’s scope or design prior to the
letting causes the total project cost to
exceed these thresholds. By definition,
if a scope or design change is made to
a final set of plans, the project has gone
back to the design phase where a VE
analysis is required if these changes
result in the project exceeding the
thresholds established for applicable
projects.

The AASHTO and the Kansas and
Wyoming STAs recommended that
FHWA reinsert the current provision (as
specified in 23 CFR 627.5(d)) which
states that VE analysis is an activity that
is eligible for reimbursement from the
Federal-aid highway program. This
provision was removed since Federal
eligibility for engineering services is
defined in 23 CFR 1.11. Value
engineering analysis is an engineering
service and is therefore an expense that
is eligible for reimbursement from the
Federal-aid highway program funding.
Accordingly, specifically identifying
this cost as eligible in part 627 is
redundant.

The AASHTO and several STAs
commented that the proposed section
627.5 was confusing because it
addressed two issues: FHWA-directed
additional VE analysis, and the need for
a STA’s VE Policy to identify when it
may be appropriate to conduct
additional VE analyses. Some STAs
stated that they should be solely
responsible for identifying when
additional studies are required while
others felt that it should be a
determination made in collaboration
between the STA and FHWA. These two
issues have been separated for
clarification. Section 627.5(b)(5)
specifies that FHWA may direct an
additional VE analysis when
appropriate, and section 627.5(d) was
revised to address the single issue of the
STA VE Policy identifying, on a
programmatic basis, when any
additional VE analysis should be
considered or conducted in the
planning and development of
transportation projects. Additionally,
this section was modified to clarify that
when a VE analysis is required, it must
be conducted prior to completing the
final design of the project and prior to
the release of the final request for
proposals or other applicable VE
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solicitation documents for design-build
projects or other alternative project
delivery methods.

The AASHTO and several STAs
stated that the thresholds for applicable
projects should be increased since it has
been a number of years since the
thresholds were established. The FHWA
does not have the authority to increase
the thresholds, as they are specified in
the enabling legislation and codified in
Federal law at 23 U.S.C. 106(e).

Section 627.7—VE Programs

The AASHTO and several STAs
stated that the requirement to conduct
the VE analysis prior to initiating final
design will limit the ability of STAs to
effectively manage their VE program.
The FHWA agreed with these
comments. This section was modified to
clarify that when a VE analysis is
required, it must be conducted prior to
completing the final design of a project.
For design-build projects, the VE
analysis must be completed prior to the
release of the final request for proposals
or other applicable solicitation
documents for alternative project
delivery methods.

The AASHTO and several STAs
stated that the term ““capacity building
initiative” needed more clarification.
The FHWA agreed with these
comments. This section was modified to
clarify the need for STAs’ VE programs
to facilitate training in place of the
originally proposed capacity building
initiative.

Section 627.9—Conducting a VE
Analysis

The AASHTO and Wyoming STA
commented that the statement ““a
consideration of combining or
eliminating inefficient use of the
existing facility” in section 627.9(b) was
unclear as written. The FHWA agreed
with these comments. This sentence has
been deleted from this section.

The AASHTO and several STAs
stated that a VE analysis is only
required on substructures and expressed
concern over the inclusion of
superstructure in the required VE
analysis to be conducted on bridges.
The STAs are required to consider the
substructure requirements of a bridge
(as specified in 23 U.S.C. 106(e)(4)(A));
however, this provision does not limit
the VE analysis to only the substructure.
The VE analysis conducted for bridges
must “‘be evaluated on engineering and
economic basis, taking into
consideration acceptable designs for
bridges” (as specified in 23 U.S.C.
106(e)(4)(B)). This consideration would
include all bridge elements,
substructure, superstructure,

approaches, and any other design
elements in the contract. Therefore, the
FHWA determined that this section did
not require any revisions.

The AASHTO and several STAs
stated that the reference to conflict of
interest in section 627.9(f) was unclear.
The FHWA agrees with this comment
and this section was modified to
include a reference to FHWA'’s existing
provisions at 23 CFR 1.33.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
rule is not an economically significant
rulemaking action within the meaning
of Executive Order 12866 and is not a
significant rulemaking action within the
meaning of the U.S. Department of
Transportation regulatory policies and
procedures. Additionally, this action
complies with the principles of
Executive Order 13563 by fostering the
use of innovative technologies and
methods while eliminating unnecessary
and costly design elements. This rule
establishes revised requirements for
conducting VE analyses and it is
anticipated that the economic impact of
this rulemaking will be minimal. In
addition, these changes will not
interfere with any action taken or
planned by another agency and will not
materially alter the budgetary impact of
any entitlements, grants, user fees, or
loan programs.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (RFA) (Pub. L. 96-354, 5
U.S.C. 601-612), the FHWA has
evaluated the effects of this rule on
small entities. The FHWA has
determined that this action does not
have a significant economic impact on
a substantial number of small entities.
The proposed amendment addresses VE
studies performed by STAs on certain
projects using Federal-aid highway
funds. As such, it affects only States,
and States are not included in the
definition of small entity set forth in 5
U.S.C. 601. Therefore, the RFA does not
apply, and the FHWA certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This final rule does not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, March 22, 1995, 109

Stat. 48). Furthermore, in compliance
with the Unfunded Mandates Reform
Act of 1995, FHWA evaluated this rule
to assess the effects on State, local, and
Tribal governments and the private
sector. This rule does not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $140.8 million or more
in any one year (2 U.S.C. 1532).
Additionally, the definition of “Federal
Mandate” in the Unfunded Mandates
Reform Act excludes financial
assistance of the type in which State,
local, or Tribal governments have
authority to adjust their participation in
the program in accordance with changes
made in the program by the Federal
Government. The Federal-aid highway
program permits this type of flexibility.

Executive Order 13132 (Federalism
Assessment)

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999, and the
FHWA has determined that this rule
will not have a substantial direct effect
or sufficient federalism implications to
warrant preparation of a federalism
assessment. The FHWA has also
determined that this rule does not
preempt any State law or regulation or
affect the States’ ability to discharge
traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et. seq.),
Federal agencies must obtain approval
from the OMB for each collection of
information they conduct, sponsor, or
require through regulations.

The FHWA has determined that this
rule contains a requirement for data and
information to be collected and
maintained in support of compiling the
results of the VE analyses that are
conducted annually. The FHWA
received no comments to this
information collection.

It will take approximately 200 burden
hours to compile the results of the VE
analyses annually (400 analyses at
30 minutes each). It will take
approximately 156 burden hours to
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compile the results of all of the VE
analyses that are conducted annually in
each State DOT, the District of
Columbia, and Puerto Rico and to
submit these results to FHWA (52
analyses at 3 hours each). The estimated
total burden to provide the additional
information to attain full compliance
with the final rule is 356 hours.

National Environmental Policy Act

The FHWA has analyzed this rule for
the purpose of the National
Environmental Policy Act (42 U.S.C.
4321 et seq.) and has determined it will
not have any effect on the quality of the
human and natural environment,
because this rule merely establishes the
requirements that apply to VE analyses
whenever an applicable Federal-aid
highway project is to be constructed.
The promulgation of this regulation has
been determined to be a categorical
exclusion under 23 CFR 771.117(c)(20).

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and believes that this
rule does not have substantial direct
effects on one or more Indian Tribes;
does not impose substantial direct
compliance costs on Indian Tribal
governments; and does not preempt
Tribal law. This rule establishes the
requirements that apply to VE analyses
whenever an applicable Federal-aid
highway project is to be constructed and
does not impose any direct compliance
requirements on Indian Tribal
governments, nor does it have any
economic or other impacts on the
viability of Indian Tribes. Therefore, a
Tribal summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution or Use. We have
determined that this rule does not
constitute a significant energy action
under that order since it will not have
a significant adverse effect on the
supply, distribution, or use of energy.
Therefore, the FHWA certifies that a
Statement of Energy Effects under
Executive Order 13211 is not required.

Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this rule
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights. The FHWA has determined that

this rule does not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity and reduce burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. The FHWA certifies that this rule
does not cause an environmental risk to
health or safety that may
disproportionately affect children.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

List of Subjects in 23 CFR Part 627

Grant programs—transportation,
Highways and roads.

Issued on: January 27, 2012.
Victor M. Mendez,
Administrator.

In consideration of the foregoing, the
FHWA amends title 23 of the Code of
Federal Regulations by revising part 627
to read as follows:

PART 627—VALUE ENGINEERING

Sec.

627.1
627.3
627.5

Purpose and applicability.
Definitions.

Applicable projects.

627.7 VE programs.

627.9 Conducting a VE analysis.

Authority: 23 U.S.C. 106(e), 106(g), 106(h),
112(a) and (b), 302, 315; and 49 CFR part 18.

§627.1 Purpose and applicability.

(a) The purpose of this part is to
prescribe the programs, policies and
procedures for the integration of value
engineering (VE) into the planning and
development of all applicable Federal-
aid highway projects.

(b) Each State transportation agency
(STA) shall establish and sustain a VE
program. This program shall establish
the policies and procedures identifying

when a VE analysis is required. These
policies and procedures should also
identify when a VE analysis is
encouraged on all other projects where
there is a high potential to realize the
benefits of a VE analysis.

(c) The STAs shall establish the
policies, procedures, functions, and
capacity to monitor, assess, and report
on the performance of the VE program,
along with the VE analyses that are
conducted and Value Engineering
Change Proposals (VECP) that are
accepted. The STAs shall ensure that its
subrecipients conduct VE analyses in
compliance with this part.

§627.3 Definitions.

The following terms used in this part
are defined as follows:

Bridge Project. A bridge project shall
include any project where the primary
purpose is to construct, reconstruct,
rehabilitate, resurface, or restore a
bridge.

Final Design. Final design has the
same meaning as defined in 23 CFR
636.103.

Project. A portion of a highway that
a STA or public authority proposes to
construct, reconstruct, or improve as
described in the preliminary design
report or applicable environmental
document. A project is defined as the
logical termini in the environmental
document and may consist of several
contracts, or phases of a project or
contract, which are implemented over
several years.

Total Project Costs. The costs of all
phases of a project including
environment, design, right-of-way,
utilities and construction.

Value Engineering (VE) Analysis. The
systematic process of reviewing and
assessing a project by a
multidisciplinary team not directly
involved in the planning and
development phases of a specific project
that follows the VE Job Plan and is
conducted to provide recommendations
for:

(1) Providing the needed functions,
considering community and
environmental commitments, safety,
reliability, efficiency, and overall life-
cycle cost (as defined in 23 U.S.C.
106(£)(2));

(2) Improving the value and quality of
the project; and

(3) Reducing the time to develop and
deliver the project.

Value Engineering (VE) Job Plan. A
systematic and structured action plan
for conducting and documenting the
results of the VE analysis. While each
VE analysis shall address each phase in
the VE Job Plan, the level of analysis
conducted and effort expended for each
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phase should be scaled to meet the
needs of each individual project. The
VE Job Plan shall include and document
the following seven phases:

(1) Information Phase Gather project
information including project
commitments and constraints.

(2) Function Analysis Phase Analyze
the project to understand the required
functions.

(3) Creative Phase Generate ideas on
ways to accomplish the required
functions which improve the project’s
performance, enhance its quality, and
lower project costs.

(4) Evaluation Phase Evaluate and
select feasible ideas for development.

(5) Development Phase Develop the
selected alternatives into fully
supported recommendations.

(6) Presentation Phase Present the VE
recommendation to the project
stakeholders.

(7) Resolution Phase: Evaluate,
resolve, document and implement all
approved recommendations.

(g) Value Engineering Change
Proposal (VECP). A construction
contract change proposal submitted by
the construction contractor based on a
VECP provision in the contract. These
proposals may improve the project’s
performance, value and/or quality,
lower construction costs, or shorten the
delivery time, while considering their
impacts on the project’s overall life-
cycle cost and other applicable factors.

§627.5 Applicable projects.

(a) A VE analysis shall be conducted
prior to the completion of final design
on each applicable project that utilizes
Federal-aid highway funding, and all
approved recommendations shall be
included in the project’s plans,
specifications and estimates.

(b) Applicable projects shall include
the following:

(1) Each project located on the
National Highway System (NHS) (as
specified in 23 U.S.C. 103) where the
estimated total project cost is $25
million or more that utilizes Federal-aid
highway funding;

(2) Each bridge project located on or
off of the NHS where the estimated total
project cost is $20 million or more that
utilizes Federal-aid highway funding;

(3) Any major project (as defined in
23 U.S.C. 106(h)), on or off of the NHS,
that utilizes Federal-aid highway
funding in any contract or phase
comprising the major project;

(4) Any project for which a VE
analysis has not been conducted and a
change is made to the project’s scope or
design between the final design and the
letting which results in an increase in
the project’s total cost exceeding the

thresholds identified in paragraphs
(b)(1), (2) or (3) of this section; and

(5) Any other Federal-aid project the
FHWA determines to be appropriate.

(c) An additional VE analysis is not
required if, after conducting the VE
analysis required under this part for any
project meeting the criteria of paragraph
(b) of this section, the project is
subsequently split into smaller projects
in the design phase or if the project is
programmed to be completed by the
letting of multiple construction projects.
However, the STA may not avoid the
requirement to conduct a VE analysis on
an applicable project by splitting the
project into smaller projects, or multiple
construction projects.

(d) The STA’s VE Program’s policies
and procedures shall identify when any
additional VE analysis should be
considered or conducted in the
planning and development of
transportation projects.

(e) For projects utilizing design-build
and other alternative project delivery
methods for which final design is not
complete prior to the release of the final
request for proposals or other applicable
solicitation documents, the estimated
total cost for purposes of the thresholds
identified in paragraphs (b)(1) and (2) of
this section, shall be based on the best
estimate of the cost to construct the
project.

§627.7 VE programs.

(a) The STA shall establish and
sustain a VE program under which VE
analyses are conducted for all
applicable projects. The STA’s VE
program shall:

(1) Establish and document VE
program policies and procedures that
ensure the required VE analysis is
conducted on all applicable projects,
and encourage conducting VE analyses
on other projects that have the potential
to benefit from this analysis;

(2) Ensure the VE analysis is
conducted and all approved
recommendations are implemented and
documented in a final VE report prior to
the project being authorized to proceed
to a construction letting;

(3) Monitor and assess the VE
Program, and disseminate an annual
report to the FHWA consisting of a
summary of all approved
recommendations implemented on
applicable projects requiring a VE
analysis, the accepted VECPs, and VE
program functions and activities;

(4) Establish and document policies,
procedures, and contract provisions that
identify when VECP’s may be used;
identify the analysis, documentation,
basis, and process for evaluating and
accepting a VECP; and determine how

the net savings of each VECP may be
shared between the agency and
contractor;

(5) Establish and document policies,
procedures, and controls to ensure a VE
analysis is conducted and all approved
recommendations are implemented for
all applicable projects administered by
local public agencies; and ensure the
results of these analyses are included in
the VE program monitoring and
reporting; and

(6) Provide for the review of any
project where a delay occurs between
when the final plans are completed and
the project advances to a letting for
construction to determine if a change
has occurred to the project’s scope or
design where a VE analysis would be
required to be conducted (as specified
in 23 CFR 627.5(b)).

(b) STAs shall ensure the required VE
analysis has been performed on each
applicable project including those
administered by subrecipients, and shall
ensure approved recommendations are
implemented into the project’s plans,
specifications, and estimate.

(c) STAs shall designate a VE Program
Coordinator to promote and advance VE
program activities and functions. The
VE Coordinator’s responsibilities should
include establishing and maintaining
the STA’s VE policies and procedures;
facilitating VE training; ensuring VE
analyses are conducted on applicable
projects; monitoring, assessing, and
reporting on the VE analyses conducted
and VE program; participating in
periodic VE program and project
reviews; submitting the required annual
VE report to the FHWA; and supporting
the other elements of the VE program.

§627.9 Conducting a VE analysis.

(a) A VE analysis should be
conducted as early as practicable in the
planning or development of a project,
preferably before the completion of the
project’s preliminary design. At a
minimum, the VE analysis shall be
conducted prior to completing the
project’s final design.

(b) The VE analysis should be closely
coordinated with other project
development activities to minimize the
impact approved recommendations
might have on previous agency,
community, or environmental
commitments; the project’s scope; and
the use of innovative technologies,
materials, methods, plans or
construction provisions.

(c) For projects utilizing design-build
and other alternative project delivery
methods that will be advertised prior to
the completion of final design, the STA
or local public agency shall conduct a
VE analysis prior to the release of the
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final Request for Proposals or other
applicable solicitation documents.

(d) STAs shall ensure the VE analysis
meets the following requirements:

(1) Uses a multidisciplinary team not
directly involved in the planning or
design of the project, with at least one
individual who has the training and
experience with leading a VE analysis;

(2) Develops and implements the VE
Job Plan;

(3) Produces a formal written report
outlining, at a minimum:

(i) Project information;

(ii) Identification of the VE analysis
team;

(iii) Background and supporting
documentation, such as information
obtained from other analyses conducted
on the project (e.g., environmental,
safety, traffic operations,
constructability);

(iv) Documentation of the stages of the
VE Job Plan which would include
documentation of the life-cycle costs
that were analyzed;

(v) Summarization of the analysis
conducted;

(vi) Documentation of the proposed
recommendations and approvals
received at the time the report is
finalized; and

(vii) The formal written report shall
be retained for at least 3 years after the
completion of the project (as specified
in 49 CFR 18.42).

(e) For bridge projects, in addition to
the requirements in paragraph (d) of this
section, the VE analyses shall:

(1) Include bridge substructure and
superstructure requirements that
consider alternative construction
materials; and

(2) Be conducted based on:

(i) An engineering and economic
assessment, taking into consideration
acceptable designs for bridges; and

(ii) An analysis of life-cycle costs and
duration of project construction.

(f) STAs and local public agencies
may employ qualified consultants (as
defined in 23 CFR 172) to conduct a VE
analysis. The consultant shall possess
the training and experience required to
lead the VE analysis. A consulting firm
or individual shall not be used to
conduct or support a VE analysis if they
have a conflict of interest (as specified
in 23 CFR 1.33).

(g) VECPs, STAs, and local public
agencies are encouraged to use a VECP
clause (or other such clauses under a
different name) in an applicable
project’s contract, allowing the
construction contractor to propose
changes in the project’s plans,
specifications, or other contract
documents. Whenever such clauses are
used, the STA and local authority will

consider changes that could improve the
project’s performance, value and
quality, shorten the delivery time, or
lower construction costs, while
considering impacts on the project’s
overall life-cycle cost and other
applicable factors. The basis for a STA
or local authority to consider a VECP is
the analysis and documentation
supporting the proposed benefits that
would result from implementing the
proposed change in the project’s
contract or project plans.

(h) Proposals to accelerate
construction after the award of the
contract will not be considered a VECP
and will not be eligible for Federal-aid
highway program funding participation.
Where it is necessary to accelerate
construction, STAs and local public
agencies are encouraged to use the
appropriate incentive or disincentive
clauses so that all proposers will take
this into account when preparing their
bids or price proposals.

[FR Doc. 2012—6244 Filed 3-14-12; 8:45 am]
BILLING CODE 4910-22-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Allocation of Assets in Single-
Employer Plans; Benefits Payable in
Terminated Single-Employer Plans;
Interest Assumptions for Valuing and
Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulations on Benefits Payable in
Terminated Single-Employer Plans and
Allocation of Assets in Single-Employer
Plans to prescribe interest assumptions
under the benefit payments regulation
for valuation dates in April 2012 and
interest assumptions under the asset
allocation regulation for valuation dates
in the second quarter of 2012. The
interest assumptions are used for
valuing and paying benefits under
terminating single-employer plans
covered by the pension insurance
system administered by PBGC.

DATES: Effective April 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion
(Klion.Catherine@PBGC.gov), Manager,
Regulatory and Policy Division,
Legislative and Regulatory Department,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005, 202-326—4024. (TTY/TDD users

may call the Federal relay service toll
free at 1-800—-877—-8339 and ask to be
connected to 202—-326-4024.)
SUPPLEMENTARY INFORMATION: PBGC'’s
regulations on Allocation of Assets in
Single-Employer Plans (29 CFR Part
4044) and Benefits Payable in
Terminated Single-Employer Plans (29
CFR Part 4022) prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits under terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions in the regulations are also
published on PBGC’s Web site (http://
www.pbgc.gov).

The interest assumptions in Appendix
B to Part 4044 are used to value benefits
for allocation purposes under ERISA
section 4044. PBGC uses the interest
assumptions in Appendix B to Part 4022
to determine whether a benefit is
payable as a lump sum and to determine
the amount to pay. Appendix C to Part
4022 contains interest assumptions for
private-sector pension practitioners to
refer to if they wish to use lump-sum
interest rates determined using PBGC’s
historical methodology. Currently, the
rates in Appendices B and C of the
benefit payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the asset allocation
regulation are updated quarterly;
assumptions under the benefit payments
regulation are updated monthly. This
final rule updates the benefit payments
interest assumptions for April 2012 and
updates the asset allocation interest
assumptions for the second quarter
(April through June) of 2012.

The second quarter 2012 interest
assumptions under the allocation
regulation will be 3.11 percent for the
first 20 years following the valuation
date and 3.36 percent thereafter. In
comparison with the interest
assumptions in effect for the first
quarter of 2012, these interest
assumptions represent no change in the
select period (the period during which
the select rate (the initial rate) applies),
a decrease of 0.63 percent in the select
rate, and a decrease of 0.34 percent in
the ultimate rate (the final rate).

The April 2012 interest assumptions
under the benefit payments regulation
will be 1.25 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for March 2011,
these interest assumptions are
unchanged.
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PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits under plans
with valuation dates during April 2012,
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”

under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
222, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i i2 iz n; n;
222 4-1-12 5-1-12 1.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
222, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i I i3 ny n,
222 4-1-12 5-1-12 1.25 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry for April-June 2012, as set forth
below, is added to the table.

Appendix B to Part 4044—Interest
Rates Used To Value Benefits

* * * * *

For valuation dates occurring in the month—

The values of i, are:

iy for t=

iy for t= iy for t=

* *

April=dune 2012 ...

* * *

0.0311

1-20

0.0336 >20 N/A N/A
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Issued in Washington, DC, on this 9th day
of March 2012.

Laricke Blanchard,

Deputy Director for Policy, Pension Benefit
Guaranty Corporation.

[FR Doc. 2012-6301 Filed 3-14-12; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2011-1095]

RIN 1625-AA08
Special Local Regulations; Patriot

Challenge Kayak Race, Ashley River,
Charleston, SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations on
the Ashley River in Charleston, South
Carolina during the Patriot Challenge
Kayak Race on Saturday, April 28, 2012.
Approximately 150 paddle boats are
anticipated to participate in the Patriot
Challenge Kayak Race. Participant
paddle boats will include kayaks,
canoes, and paddleboards. These special
local regulations are necessary to
provide for the safety of life on
navigable waters of the United States
during the race. The special local
regulations consist of a series of moving
buffer zones around participant vessels
as they transit the Ashley River from
Brittlebank Park to Tidewater Reach and
back to Brittlebank Park. Persons and
vessels that are not participating in the
race are prohibited from entering,
transiting through, anchoring in, or
remaining within any of the buffer
zones unless authorized by the Captain
of the Port Charleston or a designated
representative.

DATES: This rule is effective from 12:30
p-m. until 3:30 p.m. on April 28, 2012.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-1095 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-1095 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign John R. Santorum, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone
(843) 740-3184, email
John.R.Santorum@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 22, 2011, we published
a notice of proposed rulemaking
(NPRM) entitled Special Local
Regulations; Patriot Challenge Kayak
Race, Ashley River, Charleston, SC in
the Federal Register (76 FR 79571). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
insure safety of life on navigable waters
of the United States during the Patriot
Challenge Kayak Race.

Discussion of Rule

On Saturday, April 28, 2012, the
Patriot Challenge Kayak Race is
scheduled to take place on the waters of
the Ashley River in Charleston, South
Carolina. The race will begin at
Brittlebank Park, transit southeast on
the Ashley River, head north between
Shutes Folly Island and the Charleston
peninsula, and then turn around in
Tidewater Reach. The race will return to
Brittlebank Park by the same route.
Approximately 150 paddle boats are
anticipated to participate in the Patriot
Challenge Kayak Race. Participant
paddle boats will include kayaks,
canoes, and paddleboards.

This rule establishes special local
regulations on the Ashley River in
Charleston, South Carolina consisting of
a series of buffer zones around vessels
participating in the Patriot Challenge
Kayak Race. These buffer zones are as
follows: (1) All waters within 75 yards
of the lead safety vessel; (2) all waters
within 75 yards of the last safety vessel;
and (3) all waters within 100 yards of all
other participating vessels, including
kayaks, canoes, and paddleboards.
Notice of the special local regulations,
including the identities of the lead
safety vessel and the last safety vessel,
will be provided prior to the marine

parade by Local Notice to Mariners and
Broadcast Notice to Mariners. The
special local regulations will be
enforced from 12:30 p.m. until 3:30 p.m.
on April 28, 2012. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the buffer zones unless
authorized by the Captain of the Port
Charleston or a designated
representative. Persons and vessels may
request authorization to enter, transit
through, anchor in, or remain within the
buffer zones by contacting the Captain
of the Port Charleston by telephone at
(843) 740-7050, or a designated
representative via VHF radio on channel
16. If authorization to enter, transit
through, anchor in, or remain within
any of the buffer zones is granted by the
Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
are required to comply with the
instructions of the Captain of the Port
Charleston or a designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this rule under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for only three hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the buffer zones
without authorization from the Captain
of the Port Charleston or a designated
representative, they may operate in the
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surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the buffer
zones if authorized by the Captain of the
Port Charleston or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Ashley River
encompassed within the special local
regulations from 12:30 p.m. until
3:30 p.m. on April 28, 2012. For the
reasons discussed in the Regulatory
Planning and Review section above, this
rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process. Small businesses
may send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with,
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247). The Coast Guard will not
retaliate against small entities that

question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves special local regulations issued
in conjunction with a regatta or marine
parade. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
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environmental analysis checklist and a
categorical exclusion determination are
not required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add atemporary § 100.35T07-1095
to read as follows:

§100.35T07-1095 Special Local
Regulations; Patriot Challenge Kayak Race,
Ashley River, Charleston, SC.

(a) Regulated Areas. The following
buffer zones are regulated areas during
the Patriot Challenge Kayak Race: all
waters within 75 yards of the lead safety
vessel; all waters within 75 yards of the
last safety vessel; and all waters within
100 yards of all other participating
vessels, including kayaks, canoes, and
paddleboards. The identities of the lead
safety vessel and the last safety vessel
will be provided prior to the Patriot
Challenge Kayak Race by Local Notice
to Mariners and Broadcast Notice to
Mariners. The race will begin at
Brittlebank Park, transit southeast the
Ashley River, head north between
Shutes Folly Island and the Charleston
peninsula, and then turn around in
Tidewater Reach. The race will return to
Brittlebank Park by the same route.

(b) Definition. The term ““designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Charleston in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated areas
unless authorized by the Captain of the
Port Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas may
contact the Captain of the Port
Charleston by telephone at (843) 740—
7050, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain

within the regulated areas is granted by
the Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 12:30 p.m. until
3:30 p.m. on April 28, 2012.

Dated: February 28, 2012.
Michael F. White, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2012-6319 Filed 3—14-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2012-0105]

Safety Zone; San Francisco Fireworks
Display, San Francisco, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the San Francisco
Giants Fireworks Display in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 11 a.m.
to 10:10 p.m. on April 14, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, U.S.
Coast Guard Sector San Francisco;
telephone (415) 399-7442 or email at
D11-PF-MarineEvents@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a 100 foot safety
zone around the fireworks barge off of
Pier 50 in position 37°46'28” N,
122°23°06” W (NAD 83) from 11 a.m.
until 8:30 p.m. on April 14, 2012. From

8:30 p.m. to 8:40 p.m. on April 14, 2012
the loaded barge will transit from Pier
50 to the launch site near Pier 48 in
position 37°46°39.9” N, 122°23'06.78” W
(NAD83). The 100 foot safety zone
applies to the navigable waters around
and under the fireworks barge within a
radius of 100 feet during the loading,
transit, and arrival of the fireworks
barge to the display location and until
the start of the fireworks display. Upon
the commencement of the fireworks
display, scheduled to take place from
9:30 p.m. to 9:45 p.m. on April 14, 2012,
the safety zone will increase in size and
encompass the navigable waters around
and under the fireworks barge within a
radius 1,000 feet around the launch site
near Pier 48 in position 37°46’39.9” N,
122°23°06.78” W (NADS83) for the San
Francisco Giants Fireworks Display in
33 CFR 165.1191. This safety zone will
be in effect from 11 a.m. to 10:10 p.m.
on April 14, 2012.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: February 21, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012-6223 Filed 3-14-12; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2012-0138]

RIN 1625-AA00

Safety Zone; Non-Compliant Vessel

Pursuit Training Course, Wando River,
Charleston, SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Wando River during the Non-
Compliant Vessel Pursuit Training
Course in Charleston, South Carolina
from Monday, March 19, 2012 through
Friday, March 23, 2012. The safety zone
is necessary to protect the public from
hazards associated with executing small
boat law enforcement tactics and high
speed maneuvers during the training
course. Persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Charleston or
a designated representative.

DATES: This rule is effective from 7 a.m.
on March 19, 2012 through 3 p.m. on
March 23, 2012. This rule will be
enforced from: (1) 7 a.m. until 11:30
a.m. and 12:30 p.m. until 4:30 p.m. on
March 19 and 20, 2012; (2) 7 a.m. until
11:30 a.m., 12:30 p.m. until 4:30 p.m.,
and 8 p.m. until 10 p.m. on March 21
and 22, 2012; and (3) 7 a.m. until

11:30 a.m. and 12:30 p.m. until 3 p.m.
on March 23, 2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0138 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0138 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Ensign John R.
Santorum, Sector Charleston Office of
Waterways Management, Coast Guard;
telephone (843) 740-3184, email John.R.
Santorum@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not have necessary
information regarding the training
course until February 22, 2012. As a
result, the Coast Guard did not have
sufficient time to publish an NPRM and
to receive public comments prior to the
training course. Any delay in the
effective date of this rule would be
contrary to the public interest because
immediate action is needed to minimize
potential danger to the public during the
small boat tactical training and
maneuvering.

For the same reason discussed above,
under 5 U.S.C. 553(d)(3) the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107—295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to protect
the public from hazards associated with
executing small boat law enforcement
tactics and high speed maneuvers
during the training course.

Discussion of Rule

From Monday, March 19, 2012
through Friday, March 23, 2012, the
Maritime Law Enforcement Academy
will conduct tactical training and high
speed maneuvering with Coast Guard
small boats. This tactical training and
high speed maneuvering will include
application of various law enforcement
tactics, high speed turns, and outside
loop maneuvers.

The temporary safety zone
encompasses certain waters of the
Wando River in Charleston, South
Carolina. This safety zone will be
enforced from: (1) 7 a.m. until 11:30
a.m. and 12:30 p.m. until 4:30 p.m. on
March 19 and 20, 2012; (2) 7 a.m. until
11:30 a.m., 12:30 p.m. until 4:30 p.m.,
and 8 p.m. until 10 p.m. on March 21
and 22, 2012; and (3) 7 a.m. until
11:30 a.m. and 12:30 p.m. until 3 p.m.
on March 23, 2012. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Charleston or
a designated representative. Persons and
vessels desiring to enter, transit through,
anchor in, or remain within the safety
zone may contact the Captain of the Port
Charleston by telephone at (843) 740—
7050, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the safety zone is granted by the
Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Broadcast Notice to Mariners
and Marine Safety Information
Bulletins. The Coast Guard will also
provide notice of the safety zone by on-
scene designated representatives.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
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has not reviewed this regulation under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will be enforced for
a total of 45 hours; (2) although persons
and vessels will not be able to enter,
transit through, anchor in, or remain
within the safety zone without
authorization from the Captain of the
Port Charleston or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port Charleston or a designated
representative; and (4)advance
notification of the safety zone will be
made to the local maritime community
by Broadcast Notice to Mariners and
Marine Safety Information Bulletins.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Wando River
encompassed within the temporary
safety zone from 7 a.m. on March 19,
2012 through 3 p.m. on March 23, 2012.
For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
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category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
34(g), of the Instruction. This rule
involves establishing a temporary safety
zone that will be enforced for a total of
45 hours. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add atemporary § 165.T07—0138 to
read as follows:

§165.T07-0138 Safety Zone; Non-
Compliant Vessel Pursuit Training Course,
Wando River, Charleston, SC.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Wando River, bank to bank
and surface to bottom between
Daybeacon #13, at position 32°51°46” N,
79°53’26” W; and Daybeacon #23, at
position 32°52’31” N, 79°51°15” W. All
coordinates are North American Datum
1983.

(b) Definition. The term ‘““designated
representative’’ means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Charleston in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Charleston by telephone at (843) 740—

7050, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Broadcast
Notice to Mariners, Marine Safety
Information Bulletins, and on-scene
designated representatives.

(d) Effective Date. This rule is
effective from 7 a.m. on March 19, 2012
through 3 p.m. on March 23, 2012. This
rule will be enforced from:

(1) 7 a.m. until 11:30 a.m. and
12:30 p.m. until 4:30 p.m. on March 19
and 20, 2012;

(2) 7 a.m. until 11:30 a.m., 12:30 p.m.
until 4:30 p.m., and 8 p.m. until 10 p.m.
on March 21 and 22, 2012; and

(3) 7 a.m. until 11:30 a.m. and
12:30 p.m. until 3 p.m. on March 23,
2012.

Dated: March 7, 2012.
M.F. White,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2012-6312 Filed 3—14-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0129]

Security Zone; Portland Rose Festival
on Willamette River; Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Portland Rose Festival Security
Zone in 33 CFR 165.1312 from 11 a.m.
on June 6, 2012 until 11 a.m. on June
11, 2012. This action is necessary to
ensure the security of maritime traffic,
including the public vessels present on
the Willamette River during the
Portland Rose festival. During the
enforcement period, no person or vessel
may enter or remain in the security zone
without permission of the Captain of the
Port, Columbia River, Oregon.

DATES: The regulations in 33 CFR
165.1312 will be enforced from 11 a.m.
on June 6, 2012 until 11 a.m. on June
11, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email ENS Ian McPhillips,
Waterways Management Division, MSU
Portland, Oregon, Coast Guard;
telephone 503-240-9319, email
Ian.P.McPhillips@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the security zone for
the Portland Rose Festival detailed in 33
CFR 165.1312 for all vessels operating
in the Columbia River Captain of the
Port Zone from 11 a.m. on June 6, 2012
until 11 a.m. on June 11, 2012.

Under the provisions of 33 CFR
165.1312 and 33 CFR part 165, subpart
D, no person or vessel may enter or
remain in the security zone without
permission of the Captain of the Port,
Columbia River. Persons or vessels
wishing to enter the security zone may
request permission to do so from the on
scene Captain of the Port representative
via VHF Channel 16 or 13. The Coast
Guard may be assisted by other Federal,
State, or local enforcement agencies in
enforcing this regulation.

This notice is issued under authority
of 33 CFR 165.1312 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with
notification of this enforcement period
via the Local Notice to Mariners.

Dated: February 24, 2012.
B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2012—6313 Filed 3-14-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2011-0686, FRL—9635-5]

Approval and Promulgation of
Implementation Plans; New Jersey;
Motor Vehicle Enhanced Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a proposed
revision to the State Implementation
Plan (SIP) submitted by the New Jersey
Department of Environmental Protection
for New Jersey’s enhanced inspection
and maintenance (I/M) program. New
Jersey has made several amendments to
its I/M program to improve performance
of the program and has requested that
the SIP be revised to include these


mailto:Ian.P.McPhillips@uscg.mil

15264

Federal Register/Vol. 77, No. 51/ Thursday, March 15, 2012/Rules and Regulations

changes. Chief among the amendments
EPA is approving is New Jersey’s
amendment to its I/M program to
establish a new exhaust emission test
for gasoline fueled vehicles and the
extension of the new vehicle inspection
exemption from 4 years to 5 years. EPA
is approving this SIP revision because it
meets all applicable requirements of the
Clean Air Act and EPA’s regulations and
because the revision will not interfere
with attainment or maintenance of the
national ambient air quality standards
in the affected area. The intended effect
of this action is to maintain consistency
between the State-adopted rules and the
federally approved SIP.

DATES: Effective Date: This rule will be
effective April 16, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-OAR-2011-0686. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. This Docket
Facility is open from 8:30 a.m. to

4:30 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is 212—637-4249.
FOR FURTHER INFORMATION CONTACT:
Jenna Salomone, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—-3741,
salomone.jenna@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. What action is EPA taking?

II. What was included in New Jersey’s
proposed SIP submittal?

III. What comments did EPA receive in
response to its proposal?

IV. What are EPA’s conclusions?

V. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is approving a revision,
submitted by New Jersey on December
15, 2009, and a supplemental revision,
submitted by New Jersey on October 12,
2010, to the New Jersey State
Implementation Plan (SIP) pertaining to
New Jersey’s motor vehicle enhanced

inspection and maintenance (I/M)
program. New Jersey provided EPA with
documentation on the emission impacts
that will result from proposed changes
to New Jersey’s enhanced I/M program
including a comparison to the EPA I/M
performance standard. The revisions
submitted by New Jersey include a new
exhaust emission test for gasoline fueled
vehicles; the extension of the new
vehicle inspection exemption from

4 years to 5 years; the elimination of
repair cost waivers; the increase in the
inspection frequency (to annual) for
certain classes of commercial vehicles
such as limousines, taxis and jitneys;
and the subjecting of light duty diesel
vehicles to emissions testing.

II. What was included in New Jersey’s
proposed SIP submittal?

On December 15, 2009, New Jersey
submitted a revision to the State of New
Jersey’s I/M program SIP. The submittal
consists of new rules and rule
amendments to the New Jersey
Department of Environmental
Protection’s rules at New Jersey
Administrative Code (N.J.A.C.) 7:27-15,
7:27B-5 and the Motor Vehicle
Commission rules at N.J.A.C. 13:20-7,
13:20-24, 13:20-26, 13:20-28, 13:20-29,
13:20-32, 13:20-33, 13:20—43, 13:20-44,
13:20-45, and N.J.A.C. 13:21-15.8 and
13:21-15.12.

The proposed changes to New Jersey’s
I/M program include the establishment
of a new exhaust emission test for
gasoline fueled vehicles. The Two
Speed Idle (TSI) test will replace both
the Acceleration Simulation Mode
(ASM5015) and 2500 Revolutions per
Minute (RPM) tests. The TSI test is a
tailpipe test which checks the vehicle’s
hydrocarbons, carbon monoxide, oxygen
and carbon dioxide (HC, CO, O, and
CO,, respectively) exhaust emissions
concentration levels at two different
engine speeds, the regular idle and a fast
idle around 2500 RPM. The ASM5015
test measures the concentrations of HC,
CO and oxides of nitrogen (NOx), in a
vehicle’s tailpipe emissions when a
vehicle is running under marginal load
and at a steady rate or RPM. The 2500
RPM test is a tailpipe test that checks
the vehicle’s HC, CO, O, and CO»
exhaust emissions concentration levels
at 2500 RPM.

The proposed changes to New Jersey’s
I/M program also include: the
elimination of repair cost waivers, the
increase in the inspection frequency
(to annual) for certain classes of
commercial vehicles such as
limousines, taxis and jitneys, and the
subjecting of light duty diesel vehicles
to emissions testing. New Jersey
provided documentation on the

emission impacts that will result from
proposed changes to New Jersey’s I/M
program including a comparison to the
EPA I/M performance standard.

On October 12, 2010, New Jersey
submitted a supplemental I/M program
SIP revision which consisted of
amendments to chapter 8 of Title 39 of
the Revised Statutes of the state of New
Jersey at R.S. 39:8—1, 39:8-2, and 39:8—
3. The submittal includes an extension
of the new vehicle inspection
exemption from 4 years to 5 years and
an acknowledgement with supporting
justification that New Jersey’s
decentralized I/M network (the private
inspection facilities, or PIFs) is
currently 96 percent as effective as New
Jersey’s centralized I/M network (the
centralized inspection facilities, or
CIFs). PIFs were previously assumed to
be 80 percent as effective as CIFs, which
New Jersey considered to likely be very
conservative in light of the program and
technology changes that were
implemented in the years following the
80 percent effectiveness assumption. In
May 2010, New Jersey authorized
MACTEC Engineering and Consulting,
Inc. to assess improvements in
effectiveness of the decentralized
program and to determine a reasonable
effectiveness fraction that may be
supported by data and technical
reasoning. MACTEC analyzed the
effectiveness of the decentralized PIF
network relative to the CIF (centralized)
network. The relative effectiveness of
PIFs was based on data collected from
PIFs and CIFs in 2009. As a result of the
analysis, MACTEC determined that New
Jersey should increase the effectiveness
factor for PIFs and provided the
following justifications:

¢ Fail rates for OBD inspections in
PIFs were found to be nearly identical
to those in CIFs;

¢ An analysis of triggers for OBD tests
performed in 2009 showed that over
99% of inspections in PIFs have no
indications of fraud;

e New Jersey has implemented
several additional OBD triggers in the
new program, which will further reduce
the incidence of fraud.

On July 8, 2010, New Jersey submitted
to EPA the final report prepared by
MACTEGC, dated June 23, 2010 entitled
“New Jersey Motor Vehicle Inspection
Program PIF Effectiveness Study.”

On September 16, 2011 (76 FR 57691),
EPA proposed to approve New Jersey’s
revised I/M program. For a detailed
discussion on the content and
requirements of the revisions to New
Jersey’s regulations, the reader is
referred to EPA’s proposed rulemaking
action.
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III. What comments did EPA receive in
response to its proposal?

In response to EPA’s September 16,
2011 proposed rulemaking action, EPA
received no comments.

IV. What are EPA’s conclusions?

EPA’s review of the materials
submitted indicates that New Jersey has
revised its I/M program in accordance
with the requirements of the Clean Air
Act, 40 CFR part 51 and all of EPA’s
technical requirements for an
approvable Enhanced I/M program. EPA
is approving the rules and rule
amendments to the New Jersey
Department of Environmental
Protection’s rules at N.J.A.C. 7:27-15,
7:27B-5 (replaces B—4), effective
November 16, 2009, the Motor Vehicle
Commission rules at N.J.A.C. 13:20-7,
13:20-24, 13:20-26, 13:20-28, 13:20-29,
13:20-32, 13:20-33, 13:20—43, 13:20—44,
13:20-45, and N.J.A.C. 13:21-15.8
(replaces 15.7), 13:21-15.12, all effective
October 19, 2009 and the amendments
to chapter 8 of Title 39 of the Revised
Statutes of the state of New Jersey at
R.S. 39:8-1, 39:8-2, and 39:8-3,
effective July 1, 2010, which incorporate
New Jersey’s motor vehicle inspection
program requirements. The Clean Air
Act gives states the discretion in
program planning to implement
programs of the state’s choosing as long
as necessary emission reductions are
met.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 14, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a

petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Oxides of nitrogen, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: February 1, 2012.
Judith A. Enck,
Regional Administrator, Region 2.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart FF—New Jersey

m 2. Section 52.1570 is amended by
adding new paragraph (c)(92) to read as
follows:

§52.1570 lIdentification of plan.

* * * * *

(C) * *x %

(92) Revisions to the New Jersey State
Implementation Plan (SIP) submitted by
the New Jersey Department of
Environmental Protection for New
Jersey’s enhanced inspection and
maintenance (I/M) program, dated
December 15, 2009.

(i) Incorporation by reference:

(A) Amendments to Chapter 27, Title
7 of the New Jersey Administrative
Code, Subchapter 15, “Control and
Prohibition of Air Pollution from
Gasoline-Fueled Motor Vehicles,”
effective November 16, 2009, and
Appendix B-5, “Air Test Method 5:
Testing Procedures for Gasoline-Fueled
Motor Vehicles,” effective November 16,
2009.

(B) Amendments to Chapter 20, Title
13 of the New Jersey Administrative
Code, Subchapter 7, “Vehicle
Inspection” (Sections: 7.1, 7.2, 7.3, 7.4,
7.5, 7.6); Subchapter 24, “Motorcycles”
(Section: 24.20); Subchapter 26,
“Compliance With Diesel Emission
Standards and Equipment, Periodic
Inspection Program for Diesel
Emissions, and Self-Inspection of
Certain Classes of Motor Vehicles”
(Sections: 26.2 and 26.16); Subchapter
28, “Inspection of New Motor Vehicles”
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(Sections 28.3, 28.4 and 28.6);
Subchapter 29, “Mobile Inspection
Unit” (Sections: 29.1, 29.2, 29.3);
Subchapter 32, “Inspection Standards
and Test Procedures To Be Used By
Official Inspection Facilities”’;
Subchapter 33, “Inspection Standards
and Test Procedures To Be Used By
Licensed Private Inspection Facilities”;
Subchapter 43, “Enhanced Motor
Vehicle Inspection and Maintenance
Program”; Subchapter 44, ‘“Private
Inspection Facility Licensing’’; and
Subchapter 45, “Motor Vehicle
Emission Repair Facility Registration,”
all effective October 19, 2009.

(C) Amendments to Chapter 21, Title
13 of the New Jersey Administrative
Code, Subchapter 15, “New Jersey
Licensed Motor Vehicle Dealers”
(Sections: 15.8 and 15.12), effective
October 19, 2009.

(D) Amendments to Chapter 8, Title
39 of the Revised Statutes of the State
of New Jersey at R.S. 39:8-1, 39:8-2,
and 39:8-3, effective July 1, 2010.

(ii) Additional material:

(A) December 15, 2009, letter from
Mark N. Mauriello, Acting
Commissioner, NJDEP, to Judith A.
Enck, Regional Administrator, EPA,
requesting EPA approval of a revision to
the State of New Jersey’s I/M program
SIP.

(B) October 12, 2010, letter from Bob
Martin, Commissioner, NJDEP, to Judith
A. Enck, Regional Administrator, EPA,
requesting EPA approval of the
supplemental revision to the State of
New Jersey’s I/M program SIP.

(C) July 8, 2010, letter from Bob
Martin, Commissioner, NJDEP, to Judith
A. Enck, Regional Administrator, EPA,
requesting EPA approval of the

supplemental revision to the State of
New Jersey’s I/M program SIP.

m 3. Section 52.1605 is amended by:

m a. Revising the entry under Title 7,
Chapter 27, for Subchapter 15;

m b. Removing the entry for Title 7,
Chapter 27B: Subchapter 4;

m c. Adding new entry Title 7, Chapter
27B, Subchapter 5 in numerical order;

m d. Revising the entries under Title 13,
Chapter 20 for Subchapters 7, 24, 26, 28,
29, 32, 33, 43, 44, and 45;

m e. Removing the entry for Title 13,
Chapter 21, Subchapter 15, Section 15.7;
m f. Adding new entry Title 13, Chapter
21, Subchapter 15, Sections 15.8 and
15.12 in numerical order; and

m g. Adding new entry Title 39, Chapter
8, Subchapters 1, 2 and 3 in numerical
order to read as follows:

§52.1605 EPA-approved New Jersey
regulations.

State regulation State effective date EPA approved date Comments

Title 7, Chapter 27:
Subchapter 15, “Control and Prohibition of November 16, 2009 ........... March 15, 2012 [Insert Federal Reg-

Air Pollution From Gasoline-Fueled Motor ister page citation].

Vehicles.”
Title 7, Chapter 27B:
Subchapter 5, “Air Test Method 5: Testing November 16, 2009 ........... March 15, 2012 [Insert Federal Reg-

Procedures For Gasoline-Fueled Vehi- ister page citation].

cles.”
Title 13, Chapter 20:

Subchapter 7, “Vehicle Inspection.” Sec-
tions: 7.1.7.2,7.3,7.4,75,7.6.
Subchapter 24, “Motorcycles.”Section 20 .....

Subchapter 26, “Compliance With Diesel
Emission Standards and Equipment, Peri-
odic Inspection Program for Diesel Emis-
sions, and Self-Inspection of Certain
Classes of Motor Vehicles.” Section: 26.2,
26.16.

Subchapter 28, “Inspection of New Motor
Vehicles.” Sections: 28.3, 28.4, 28.6.

Subchapter 29, “Mobile Inspection
Unit.”Sections: 29.1, 29.2, 29.3.

Subchapter 32, “Inspection Standards and
Test Procedures To Be Used By Official
Inspection Facilities.”

Subchapter 33, “Inspection Standards and
Test Procedures To Be Used By Licensed
Private Inspection Facilities.”

Subchapter 43, “Enhanced Motor Vehicle In-
spection and Maintenance Program.”

Subchapter 44, “Private Inspection Facility
Licensing.”

November 19, 2009 ...........
November 19, 2009 ...........

November 19, 2009 ...........

November 19, 2009 ...........
November 19, 2009 ...........

November 19, 2009 ...........

November 19, 2009 ...........

November 19, 2009 ...........

November 19, 2009 ...........

tion].
tion].

tion].

tion].
tion].

tion].

tion].

tion].

tion].

March 15, 2012 [insert FR page cita-
March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-
March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-

March 15, 2012 [insert FR page cita-
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State regulation State effective date EPA approved date Comments
Subchapter 45, “Motor Vehicle Emission Re- November 19, 2009 ........... March 15, 2012 [insert FR page cita-
pair Facility Registration.” tion].
Title 13, Chapter 21:
Subchapter 15, “New Jersey Licensed Motor November 19, 2009 ........... March 15, 2012 [insert FR page cita-
Vehicle Dealers.” Sections 15.8 and 15.12. tion].

Title 39, Chapter 8 Subchapters 1,2 and 3 ..

July 1, 2010 .o,

tion].

March 15, 2012 [insert FR page cita-

[FR Doc. 2012-6208 Filed 3-14-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[EPA-R08-OAR-2011-0015; FRL-9646-8]
Clean Air Act Full Approval of Title V

Operating Permits Program; Southern
Ute Indian Tribe

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating full
approval of the Title V Operating
Permits Program submitted by the
Southern Ute Indian Tribe (Tribe). The
Tribe’s Title V Operating Permit
Program (Title V Program) was
submitted for the purpose of
administering a tribal program for
issuing operating permits to all major
stationary sources, and certain other
sources on the Southern Ute Indian
Reservation (Reservation).

DATES: This final rule is effective March
15, 2012, and is applicable beginning
March 2, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08-OAR-2011-0015.

All documents in the docket are listed
in the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly-
available docket materials are available
either electronically in www.regulations.
gov or in hard copy at the Air Program,
Environmental Protection Agency
(EPA), Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to

view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to

4 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Alexis North, Air Program, Mailcode
8ENF-AT, Environmental Protection
Agency, Region 8, 1595 Wynkoop
Street, Denver, Colorado 80202-1129,
(303) 312-7005, or
north.alexis@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The word Act or initials CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The word Commission means the
joint Southern Ute Indian Tribe/State of
Colorado Environmental Commission.

(iii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iv) the word Title V Program means
the Tribe’s Application for Approval of
the Southern Ute Indian Tribe’s 40 CFR
Part 70 Operating Permit Program dated
January 14, 2009, the subsequent
Supplement to Application for Approval
of the Southern Ute Indian Tribe’s 40
CFR Part 70 Operating Permit Program
dated September 28, 2010 and the
Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012.

(v) The word Tribe means the
Southern Ute Indian Tribe, unless the
context indicates otherwise.
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I. Background

Under Title V of the Clean Air Act
(the Act or CAA) as amended (1990),
EPA has promulgated rules that define
the minimum elements of a full
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approval of a Title V operating permits
program for state and tribal permitting
authorities. The corresponding
standards and procedures by which the
EPA will approve, oversee, and
withdraw approval of state and tribal
title V operating permits programs can
be found at 57 FR 32250 (July 21, 1992)
and 63 FR 1322 (January 10, 2000) and
are codified at 40 CFR part 70.

In addition, as part of the 1990
Amendments to the CAA, Congress
enacted Section 301(d) authorizing EPA
to “treat Indian tribes as states”” under
the Act so that tribes may develop and
implement CAA programs in a similar
manner as states within tribal
reservations or in other areas subject to
tribal jurisdiction. Section 301(d)(2) of
the Act authorizes EPA to promulgate
regulations specifying those provisions
of the CAA ““for which it is appropriate
to treat Indian tribes as States.” 42
U.S.C. 7601(d)(2).

On February 12, 1998, EPA issued a
final rule specifying those provisions of
the CAA for which it is appropriate to
treat eligible Indian tribes in a similar
manner as states, known as the Tribal
Authority Rule (TAR). 63 FR 7254,
codified at 40 CFR part 49. As a general
matter, the regulations authorize eligible
Indian tribes to have the same rights and
responsibilities as States under the
CAA; however, EPA also determined in
the TAR that it is not appropriate to
treat Indian tribes in a similar manner
as states for purposes of specific CAA
program submittal and implementation
deadlines. This is because, among other
reasons (discussed at 59 FR at 43,964—
65), although the CAA contains many
provisions mandating the submittal of
state plans, programs, or other
requirements by certain dates, the Act
does not similarly require Indian tribes
to develop and seek approval of CAA
programs.

Thus, Indian tribes are generally not
subject to CAA provisions that specify
a deadline by which something must be
accomplished, e.g., provisions
mandating the submission of state title
V operating permits programs under
sections 502(d)(1), 502(d)(2)(B), and
502(d)(3)of the Act. 40 CFR 49.4.

A tribe that meets the eligibility
criteria for treatment in a similar
manner as a state (TAS) may, however,
choose to implement a CAA program. A
tribe may also submit reasonably
severable portions of a CAA program, if
it can demonstrate that its proposed air
program is not integrally related to
program elements not included in the
plan submittal and is consistent with
applicable statutory and regulatory
requirements. 40 CFR 49.7(c); see also
CAA §110(0). This modular approach is

intended to give Indian tribes the
flexibility to address their most pressing
air quality issues and acknowledges that
Indian tribes often have limited
resources with which to address their
environmental concerns. Consistent
with the exceptions listed in 40 CFR
49.4, once submitted, an Indian tribe’s
proposed air program will be evaluated
in accordance with applicable statutory
and regulatory criteria in a manner
similar to the way EPA would review a
similar state submittal. 40 CFR 49.9(h).

EPA expects Indian tribes to fully
implement and enforce their approved
CAA programs and, as with states, EPA
retains its authority to impose sanctions
for failure to implement an approved air
program. See 59 FR 43,956 at 43,965
(Aug. 25, 1994).

The CAA allows Indian tribes to
develop and submit title V operating
permit programs to EPA at their own
discretion. The EPA’s title V operating
permit program review occurs pursuant
to section 502 of the Act and the part
70 regulations, which together outline
criteria for interim approval, full
approval or disapproval. The Tribe has
requested operating permit program
approval and this action is in response
to that request.

II. Response to Comments

EPA did not receive any comments on
our March 9, 2011 Federal Register
notice proposing interim approval of the
Tribe’s Title V Program.

III. Evaluation of the Tribe’s
Authorities

The EPA completed a review of the
Tribe’s authority to regulate air
pollution sources located within the
exterior boundaries of the Reservation.
Under section 301(d) of the CAA and
the TAR, EPA may treat a tribe in a
similar manner as a state for purposes
of administering certain CAA programs
or grants if the tribe demonstrates that:
(1) It is a federally-recognized tribe; (2)
it has a governing body carrying out
substantial governmental duties and
powers; (3) the functions to be exercised
by the tribe pertain to the management
and protection of air resources within
the exterior boundaries of the
reservation (or in other areas under the
tribe’s jurisdiction); and (4) it can
reasonably be expected to be capable, in
EPA’s judgment, of carrying out the
functions for which it seeks approval,
consistent with the CAA and applicable
regulations. 40 CFR 49.6. The sections
below outline the details of EPA’s
review of the Tribe’s authorities.

A. Current Tribal Authority

In July 1998 the Southern Ute Indian
Tribe applied for TAS seeking approval
to administer a CAA title V air quality
operating permit program throughout
the Reservation. The State of Colorado
challenged the Tribe’s CAA TAS
application, asserting that the Act of
May 21, 1984, Public Law 98-290, 25
U.S.C. 668, which defined the
boundaries of the Reservation,
established the State’s jurisdiction to
regulate non-Indian-owned air pollution
sources located on fee lands within the
Reservation. The Tribe and the State,
while continuing to disagree over who
has jurisdiction over these sources,
formed the Southern Ute Indian Tribe/
State of Colorado Environmental
Commission (Commission), and
executed an intergovernmental
agreement (IGA) on December 13, 1999,
to establish a single air quality program
applicable to all lands within the
exterior boundaries of the Reservation.

In general, the IGA allows for the
Tribe to implement and administer CAA
programs, on a Reservation-wide basis,
through the joint Commission. It also
provides that the State will support the
Tribe’s CAA TAS application as long as
it is consistent with the IGA. Congress
then passed the Southern Ute and
Colorado Intergovernmental Agreement
Implementation Act of 2004, Public Law
108-336 on October 18, 2004, which
codifies the basic framework of the IGA,
and authorizes EPA to grant TAS
authority to the Tribe for air programs
submitted under CAA section 301(d).
The Tribe has previously received TAS
approval on April 26, 2000, for the
purposes of grant funding under CAA
Section 105.

On January 20, 2009, the Tribe
submitted its CAA TAS application
together with the Tribe’s initial Title V
Program. On July 14, 2009, EPA found
the Tribe’s CAA program TAS
application to be administratively
complete. This means the Tribe’s CAA
program TAS application contains the
basic information needed for EPA to
make a TAS eligibility determination.

On March 2, 2012, EPA issued its
determination finding that the Tribe is
eligible for TAS for the purposes of
approval of the title V program.

B. Reasonably Severable Title V
Program Elements

As previously discussed in Section I
above, the TAR allows for Indian tribes
to seek approval of partial elements of
CAA programs as long as those portions
are determined to be reasonably
severable elements, that is, not
integrally related to program elements
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that are not included in the plan
submittal, and are consistent with
applicable statutory and regulatory
requirements. 40 CFR 49.7(c). Each
submittal is evaluated for adequacy by
EPA on a case-by-case basis.

In the March 9, 2011 proposed
interim approval, we stated that the
underlying Federal regulations at CAA
sections 111 (Standards of Performance
for New Stationary Sources), 112
(National Emissions Standards for
Hazardous Air Pollutants) and the Acid
Rain Program at title IV of the CAA were
reasonably severable elements of a title
V program. At that time, the Region’s
view was that the authority to
implement and enforce these
regulations independent of title V, as
contrasted with the authority to include
the requirements that apply to a
particular source in that source’s title V
permit and to enforce those
requirements, is a necessary part of an
approvable title V program.

After careful consideration, we find
that, where, as is the case here, the title
V permitting authority has the ability to
include all applicable requirements in a
title V permit and to enforce all
requirements of a permit, the authority
to implement CAA sections 111 and 112
as well as the Acid Rain Program
directly (i.e., independently of title V) is
not a necessary element of an
approvable title V program and
therefore does not require severing
pursuant to 40 CFR 49.7(c). While we
believe that it is convenient in a number
of respects for a permitting authority to
have the authority to implement and
enforce the Acid Rain Program and
other underlying regulations outside of
the context of an approved title V
program, we are not, at this juncture,
concluding that such authority is a
necessary element of an approvable title
V program.

Thus, it is not necessary to sever these
CAA requirements in the context of
approving the Tribe’s Title V Program.!
Nevertheless, we note that the Tribe has
submitted a letter to EPA expressing its
intent to incorporate CAA section 111
and 112 requirements into the
Reservation Air Code and pursue
authorization from EPA to implement
and enforce those CAA programs.

C. Criminal Enforcement Memorandum
of Agreement

The TAR provides for a Federal role
in criminal enforcement of a program
when the CAA or its implementing

11f direct implementation authority for CAA
sections 111 and 112 and the Acid Rain Program
was a necessary element of an approvable title V
program, EPA would find each of these authorities
to be a severable element of such a program.

regulations mandate criminal
enforcement authority and the applicant
tribe is precluded from exercising such
authority. 40 CFR 49.7(a)(6) and 49.8. In
these circumstances, the TAR allows
EPA to approve a tribal application if
the tribe enters into a Memorandum of
Agreement (MOA) with EPA that
provides for the Federal government to
exercise primary criminal enforcement
responsibility. Id. These provisions of
the TAR recognize that Federal law
places certain limitations on tribal
criminal jurisdiction and sanctions. In
this instance, the IGA reached between
the Tribe and the State of Colorado
contemplates that EPA will exercise
criminal enforcement within the
Reservation boundary for air pollution
violations.

On this basis, on February 10, 2009,
the Tribe and EPA entered into a MOA
which provides a procedure by which
the Tribe will supply potential
investigative leads to the Federal
government in an appropriate and
timely manner when the Tribe is
precluded from asserting criminal
enforcement authority.

IV. Evaluations of the Tribe’s Title V
Program Elements

EPA conducted a thorough review of
the Tribe’s Title V Program original and
subsequent supplemental applications
(Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
January 14, 2009; Supplement to
Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
September 28, 2010; Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012) according to 40 CFR 70.4(b)
Elements of the initial program
submission. Upon review of those
applications, EPA concluded that the 16
elements found at 40 CFR 70.4(b) were
adequately addressed by the Tribe’s
Title V Program.

A. Summary of EPA’s March 9, 2011
Proposed Interim Approval of the
Tribe’s Title V Program

The Southern Ute Indian Tribe
submitted an initial and a supplemental
Title V Program to EPA on January 20,
2009 and September 28, 2010
respectively. The Title V Program
submittals include a legal opinion from
the Tribe’s legal counsel stating that the
laws of the Tribe and Southern Ute
Indian Tribe/State of Colorado
Environmental Commission provide
adequate legal authority to carry out all
aspects of the Title V Program, and a

description of how the Tribe intends to
implement the Title V Program.

EPA comments noting deficiencies in
the Tribe’s initial January 20, 2009 Title
V Program submittal were sent to the
Tribe in a letter dated December 23,
2009. The deficiencies were segregated
into those that require corrective action
prior to Title V Program approval, and
those that, if addressed, would serve to
strengthen the Title V Program, but were
not necessary for approval.

In the September 28, 2010
supplemental Title V Program
application, the Tribe addressed the
deficiencies that required corrective
action prior to Title V Program approval
as well as those that served to
strengthen the Title V Program. EPA
reviewed these changes and determined
that they were adequate to allow for
Title V Program interim approval
pursuant to 40 CFR 70.4(a).

The EPA’s March 9, 2011 proposed
interim approval Federal Register
notice outlined two changes to the
Tribe’s Program to be made in order for
a final full approval to be granted. Those
two changes were:

O Modify the “emission unit”
definition to include pollutants listed
under 112(b) of the Act; and

O Modify the “major source”
definition to include the updated
definition for purposes of regulating
greenhouses gases as part of the
Prevention of Significant Deterioration/
Title V Greenhouse Gas Tailoring Rule
(GHG Tailoring Rule). See 75 FR 106 at
31514-31608 (June 3, 2010).

Since the publishing of the March 9,
2011 proposed interim approval in the
Federal Register, the Tribe has made the
recommended changes above to its
Program and resubmitted the Title V
Program to the EPA (Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012). Thus, the Title V Program meets
the minimum requirements of 40 CFR
70.4(b).

B. Analysis of the Tribe’s Title V
Program Submission per 40 CFR 70.4(b)

1. Complete Title V Program Description

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(1). The
Tribe submitted a complete program
description (Application for Approval of
the Southern Ute Indian Tribe’s 40 CFR
Part 70 Operating Permit Program dated
January 14, 2009, Tab 1, Program
Description) which describes how the
Tribe intends to carry out its
responsibilities under part 70.
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2. Regulations Comprising the Title V
Program

The Tribe’s Title V Program, with the
operating permit regulations
(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code, Articles I and II), meets the
requirements of 40 CFR 70.4(b)(2)
including evidence of procedurally
correct adoption of the Tribe’s
Reservation Air Code as well as public
notice and comments on its adoption.
The Tribe’s Title V Program satisfies the
requirements outlined in 40 CFR 70.4
and all other relevant sections of part
70.

3. Legal Opinion

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(3). The
Tribe’s independent legal counsel,
Maynes, Bradford, Shipps & Sheftel,
LLP Attorneys at Law, submitted an
initial and a supplemental legal opinion
in both the initial and supplemental
Title V Program applications
(Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
January 14, 2009 and Supplement to
Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
September 28, 2010). The signatory of
the legal opinion, the Tribe’s legal
counsel, Sam Maynes of Maynes,
Bradford, Shipps & Sheftel, LLP
Attorneys at Law, has full authority to
independently represent the Tribe in
court on all matters pertaining to the
Tribe’s Title V Program. The legal
opinion includes a demonstration of
adequate legal authority to carry out the
requirements of part 70, including
authority to carry out those activities
listed at 40 CFR 70.4(b)(3)(i) through
(xiii).

EPA notes that the Tribe’s program
provides for appropriate review of final
permit actions, consistent with 40 CFR
§ 70.4(b)(3)(x), by providing that final
permit actions of the Commission are
reviewable in the United States Court of
Appeals for the Tenth Circuit. See Pub.
L. 108-336; Resolution No. 2008-01
dated January 31, 2008, Procedural
Rules of the Southern Ute Indian Tribe/
State of Colorado Environmental
Commission, Section V. C.; see also 63
FR at 7261-62.

4. Relevant Title V Program
Documentation

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(4). The
Tribe submitted extensive application

forms (Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
January 14, 2009, Tab 4, Program Forms)
for review as well as comprehensive
instructions for each form.

5. Compliance Tracking

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(5). The
Tribe submitted multiple compliance
assurance procedures and guidelines
(Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
January 14, 2009, Tab 5, Compliance
Tracking).

6. Application Completeness
Determination

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(6). The
Tribe’s Reservation Air Code
(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code) Article II, Sections 2—106(3) and
2-107(1)(a) demonstrates adequate
authority and procedures to determine
within 60 days of receipt whether
applications (including renewal
applications) are complete, to request
such other information as needed to
process the application, and to take final
action on complete applications within
18 months of the date of its submittal,
except for initial permit applications,
for which the part 70 permitting
authority may take up to 3 years from
the effective date of the Title V Program
to take final action on the application,
consistent with 40 CFR 70.4(b)(11)(ii).

7. Fee Demonstration

The Tribe’s Title V Program includes
a fee accounting, which includes
projected fee collection and
programmatic costs (Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012, Tab 10 Revised Fee
Demonstration Figure 1 page 6 and
Table 2 page 7) that set fees above the
presumptive minimum set forth in
section 70.9.

The Tribe’s Title V Program requires
that part 70 sources pay $50 per ton of
fee pollutant (not including greenhouse
gases (GHGs)) for the first year of permit
issuance and then $50 per ton plus any
percentage increase necessary to reflect
any increase in the Consumer Price
Index (CPI) each year thereafter. The
Tribe has adequately shown in the Fee
Demonstration, that $50 per ton is
sufficient to cover the permit program
costs and that any fees generated will be

used exclusively for permit program
costs. The $50 per ton is a slight
increase from the current annual part 71
fees, $47.11 per ton. EPA notes that
although the Tribe’s Title V Program
does not assess fees for GHGs, the fee
structure is expected to be adequate to
cover all program costs, provided that
GHG sources below the threshold of 40
CFR part 70 are not subject to the
program. The Tribe will review resource
needs for GHG-emitting sources in its
fee structure if necessary and EPA will
work with the Tribe if it requests
assistance in establishing title V fees
related to GHG emissions.

8. Statement of Adequate Personnel

The Tribe submitted a statement that
adequate personnel and funding have
been made available to develop,
administer, and enforce the Title V
Program (Supplement to Application for
Approval of the Southern Ute Indian
Tribe’s 40 CFR Part 70 Operating Permit
Program dated September 28, 2010, Tab
10, 40 CFR 70.4(b)(8)). This
demonstration, however, does not
include permit issuance to GHG sources
at 100 tpy. In addition, the Tribe has
provided a supplemental staffing plan
(January 4, 2011 email from Brenda
Jarrell) that outlines a staff of six
individuals. Those staff resumes can be
found in Tab 11 of the Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permit Program.

EPA has reviewed the Tribe’s
statement and staffing plan and
concludes they are adequate. EPA notes
that the Tribe’s Title V Program does not
cover sources below the threshold of 40
CFR part 70 (i.e., only those sources that
emit at least 100 tpy on a mass basis and
100,000 tpy on a Carbon Dioxide
equivalent (CO-e) 2 basis will be treated
as a major source subject to title V
permitting as a result of GHG
emissions). Accordingly, applicability of
the Tribe’s Title V Program is consistent
with GHG permitting requirements. See
75 FR 82254 (December 30, 2010) (Title
V GHG Narrowing Rule). We conclude
that the Tribe’s Title V Program meets
the requirements of 40 CFR 70.4(b)(8).

9. Submission Commitment

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(9). The
Tribe submitted a commitment

2(CO0se is a measure of the global warming
potential of GHGs. Pursuant to the GHG Tailoring
Rule, Table A—-1 to subpart A of 40 CFR part 98—
Global Warming Potentials (74 FR 56395) should be
used in calculating CO»e for purposes of
determining whether a source’s emissions exceed
the major source threshold for title V. See
Prevention of Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule, 75 FR 31522.



Federal Register/Vol. 77, No. 51/ Thursday, March 15, 2012/Rules and Regulations

15271

(Application for Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permit Program dated
January 14, 2009, Tab 9, 40 CFR
70.4(b)(9)) to submit, at least annually to
the Administrator, information
regarding the Tribe’s enforcement
activities including, but not limited to,
the number of civil, judicial and
administrative enforcement actions
either commenced or concluded; the
penalties, fines, and sentences obtained
in those actions; and the number of
administrative orders issued.

10. Failure To Issue Permit in a Timely
Manner

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(10). The
relevant provisions of the Tribe’s
Reservation Air Code (Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012, Tab 6, Reservation Air Code)
Article II, Sections 2—106 and 2—107 are
consistent with requirements outlined
in 40 CFR 70.5(a)(2) and 70.6(f).

11. Transition Plan

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(11). The
Tribe’s comprehensive Revised
Transition Plan (Application for Full
Approval of the Southern Ute Indian
Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012, Tab 9, Revised Transition Plan)
outlines a plan and schedule for
submittal and final action on initial
permit applications for all part 70
(previously part 71) sources within the
exterior boundaries of the Reservation.

Currently, EPA Region 8 has issued 44
part 71 permits on the Southern Ute
Indian Reservation. Transfer of primary
responsibility for permits is outlined in
the Tribe’s Revised Transition Plan.
According to the Tribe’s Code, this Title
V Program ‘‘shall become effective upon
the date of the approval by the
Administrator of the Tribe’s application
for treatment as a state and part 70
program approval.” (Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program dated January 30,
2012, Tab 6, Reservation Air Code,
Article II, Part I, 2—-102).

Thus, upon signature of this Federal
Register notice and the separate TAS
application, the Tribe will begin the
process of contacting all part 71 sources
and informing them of when each
source is expected to submit a part 70
permit application per the Tribe’s
transition plan (Application for Full
Approval of the Southern Ute Indian
Tribe’s 40 CFR Part 70 Operating

Permits Program dated January 30,
2012, Tab 9, Revised Transition Plan).

12. Off Permit Changes

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(12). The
Tribe’s Reservation Air Code
(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code) contains provisions, Article II,
Sections 2-110, 2—111 and 2-116,
allowing for changes within a permitted
facility without requiring a permit
revision, if the changes are not
modifications under any provision of
title I of the Act and the changes do not
exceed the emissions allowable under
the part 70 permit, provided the facility
provides written notification as required
in section 70.4(b)(12) consistent with 40
CFR 70.4(b)(12)(i) through (iii).

13. Expeditious Permit Revisions and/or
Modifications Review

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(13). The
Tribe’s Reservation Air Code
(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code) Article II, Section 2—111 provides
for adequate, streamlined and
reasonable procedures for expedited
review of permit revisions or
modifications.

14. Tribe Only Revisions

The Tribe’s Title V Program does not
allow changes that are not addressed or
that are prohibited as described in 40
CFR 70.4(b)(14). Thus, this section does
not apply to the Tribe’s Title V Program.

15. Permit Changes Subject to Title I
and IV of the Act

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(15). The
Tribe’s Reservation Air Code
(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code) Article II, Section 2—-116(2)
prohibits sources from making, without
a permit revision, changes that are not
addressed or that are prohibited by the
part 70 permit, if such changes are
subject to any requirements under title
IV of the Act or are modifications under
any provision of title I of the Act.

16. Permit Content and Permit Issuance,
Renewal, Re-openings and Revisions

The Tribe’s Title V Program meets the
requirements of 40 CFR 70.4(b)(16). The
Tribe’s Reservation Air Code

(Application for Full Approval of the
Southern Ute Indian Tribe’s 40 CFR Part
70 Operating Permits Program dated
January 30, 2012, Tab 6, Reservation Air
Code) Article II, Sections 2—107, 2—110
and 2—-112 requires the Tribe’s Title V
Program to implement the requirements
of 40 CFR 70.6 and 70.7.

V. What action is EPA taking today?

EPA is promulgating a full approval
rather than a full interim approval
because the issues identified in the
proposed interim approval have been
addressed. Thus, the EPA is moving to
a full approval in today’s action.

The Title V Program issues identified
in the EPA’s March 9, 2011 proposed
interim approval were addressed. The
Tribe’s updated RAC became effective
on August 8, 2011. An Application for
Full Approval of the Southern Ute
Indian Tribe’s 40 CFR Part 70 Operating
Permits Program was submitted to the
EPA on January 30, 2012 for final
action. The following changes were
made to the Tribe’s Title V Program,
effective August 8, 2011:

(1) The “emission unit” definition in
the RAC (found at RAC Section 1—
103(26)) was modified to include
pollutants listed under section 112(b) of
the CAA (42 U.S.C. 7412(b));

(2) The “major source” definition in
the RAC (found at RAC Section 1—
103(38)) was modified to include the
code of Federal regulations’ updated
definitions of “major source”” and
“subject to regulation” (found at RAC
Section 1-103(65)) for purposes of
addressing greenhouse gases as part of
EPA’s Prevention of Signification
Deterioration/Title V Greenhouse Gas
Tailoring Rule (GHG Tailoring Rule).
See 75 FR 106 at 31514—31608 (June 3,
2010).

The change to the “emission unit”
definition clarified and made the Tribe’s
Title V Program consistent with 40 CFR
part 70. Although the Tribe has the
authority to regulate pollutants listed
under 112(b) of the Act through its
“major source” and ‘‘regulated air
pollutant” definitions, to be consistent,
the “emission unit” definition should
include 112(b) pollutants as well.

The change to the “major source”
definition narrowed the number of
sources requiring Title V review for
greenhouse gases (GHGs) after July 1,
2011, by raising the major source
threshold from 100 tons per year (tpy)
to 100,000 tpy for GHGs. With this
modification, the Tribe will be issuing
Title V operating permits to sources
with GHG emissions in a manner
consistent with the Federal regulations
as set out in the GHG Tailoring Rule.
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VI. Statutory and Executive Order
Reviews

A. Executive Orders 12866: Regulatory
Planning and Review, and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden. The
information collection requirements in
the Title V Program are all mandated by
40 CFR part 70. The Office of
Management and Budget (OMB)
previously approved the information
collection requirements specified in 40
CFR part 70 under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0243. The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure
Act, or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small organizations and small
governmental jurisdictions.

For purposes of assessing the impact
of this final rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act
(UMRA)

EPA’s action in approving the Tribe’s
Title V Program does not contain a
Federal mandate that may result in

expenditures of $100 million or more
for state, local and tribal governments,
in the aggregate, or the private sector in
any one year. Thus, this action is not
subject to the requirements of sections
202 or 205 of UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The Title V
Program primarily affects private
industry and does not impose
significant economic costs on state or
local governments. Thus, Executive
Order 13132 does not apply to this
action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Subject to the Executive Order 13175
(65 FR 67249, November 9, 2000) EPA
may not issue a regulation that has tribal
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by tribal governments, or
EPA consults with tribal officials early
in the process of developing the
proposed regulation and develops a
tribal summary impact statement.

EPA has concluded that this action
will have tribal implications in that it
will result in responsibility for issuing
title V permits being transferred from
EPA to the Tribe in that it will result in
responsibility for issuing title V permits
being transferred from EPA to the Tribe.
However, it will neither impose
substantial direct compliance costs on
tribal governments, nor preempt Tribal
law. EPA’s action in approving the Title
V Program will make the requirements
of the Title V Program enforceable
under Federal law.

EPA consulted with tribal officials
early in the process of developing this
action to permit them to have
meaningful and timely input into its
development. Government to
Government consultation occurred on
November 3, 2010 between Region 8
Administrator, James B. Martin and then
Chairman Matthew Box. Additionally,
routine staff level conference calls and

meetings have been held consistently
throughout the review process.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets E.O. 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the E.O. has the potential to influence
the regulation. This action is not subject
to E.O. 13045 because it approves the
Title V Program submitted by the
Southern Ute Indian Tribe and thus
does not concern health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (E.O.) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
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policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
action will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. This final action approves
the Title V Program submitted by the
Southern Ute Indian Tribe and thus
transfers responsibility for issuing title
V permits from EPA to the Tribe.

K. Congressional Review Act (CRA)

The CRA, 5 U.S.C. 801, et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that, before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The EPA will submit a
report containing this final rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the final rule in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “‘major rule” as defined
by 5 U.S.C. 804(2). The final rule will
be effective upon approval by the
Region 8 Administrator.

Dated: March 7, 2012.
James B. Martin,
Regional Administrator, Region 8.

40 CFR part 70 is amended as follows:

PART 70—[AMENDED]

m 1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. sections 7401, et seq.

m 2. In appendix A to part 70, in
alphabetical order (after South Dakota
and before Tennessee), add the entry for
Southern Ute Indian Tribe to read as
follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Southern Ute Indian Tribe

(a) The Southern Ute Indian Tribe
submitted an operating permits program on
January 20, 2009 with supplements on
September 28, 2010 and January 30, 2012;
full approval effective on March 2, 2012.

(b) [Reserved].

* * * * *

[FR Doc. 2012-6205 Filed 3—14-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R06-RCRA-2012-0054; FRL-9647-7]

Oklahoma: Final Authorization of State
Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Oklahoma has applied to the
EPA for Final authorization of the
changes to its hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). EPA has
determined that these changes satisfy all
requirements needed to qualify for Final
authorization, and is authorizing the
State’s changes through this immediate
final action. The EPA is publishing this
rule to authorize the changes without a
prior proposal because we believe this
action is not controversial and do not
expect comments that oppose it. Unless
we receive written comments which
oppose this authorization during the
comment period, the decision to
authorize Oklahoma’s changes to its
hazardous waste program will take
effect. If we receive comments that
oppose this action, we will publish a
document in the Federal Register
withdrawing this rule before it takes
effect, and a separate document in the
proposed rules section of this Federal
Register will serve as a proposal to
authorize the changes.

DATES: This final authorization will
become effective on May 14, 2012
unless the EPA receives adverse written
comment by April 16, 2012. If the EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: patterson.alima@epa.gov.

3. Mail: Alima Patterson, Region 6,
Regional Authorization Coordinator,
State/Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733.

4. Hand Delivery or Courier. Deliver
your comments to Alima Patterson,
Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Instructions: Do not submit
information that you consider to be CBI
or otherwise protected through
regulations.gov, or email. The Federal
regulations.gov Web site is an
“anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

You can view and copy Oklahoma’s
application and associated publicly
available materials from 8:30 a.m. to
4 p.m. Monday through Friday at the
following locations: Oklahoma
Department of Environmental Quality,
707 North Robinson, Oklahoma City,
Oklahoma 73101-1677, (405) 702—-7180
and EPA, Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—-2733, phone
number (214) 665—-8533. Interested
persons wanting to examine these
documents should make an
appointment with the office at least two
weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6, Regional
Authorization Coordinator, State/Tribal
Oversight Section (6PD-0), Multimedia
Planning and Permitting Division, (214)
665—8533, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733, and
Email address patterson.alima@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are revisions to State programs
necessary?

States which have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
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that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask the EPA to authorize
the changes. Changes to State programs
may be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 266, 268, 270, 273, and
279.

B. What decisions have we made in this
rule?

We conclude that Oklahoma’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Oklahoma
Final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Oklahoma has
responsibility for permitting treatment,
storage, and disposal facilities within its
borders. Also section 10211(a) of the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act of 2005
(“SAFETEA”), Public Law 109-59, 119
Statute 1144 (August 10, 2005) provides
the State of Oklahoma opportunity to
request approval from EPA to
administer RCRA subtitle C in Indian
Country and for carrying out the aspects
of the RCRA program described in its
revised program application, subject to
the limitations of the Hazardous and
Solid Waste Amendments of 1984
(HSWA). New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
under the authority of HSWA take effect
in authorized States before they are
authorized for the requirements. Thus,
the EPA will implement those
requirements and prohibitions in
Oklahoma including issuing permits,
until the State is granted authorization
to do so.

C. What is the effect of today’s
authorization decision?

The effect of this decision is that a
facility in Oklahoma subject to RCRA
will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. Oklahoma
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but the EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Do inspections, and require
monitoring, tests, analyses, or reports;

¢ Enforce RCRA requirements and
suspend or revoke permits; and

o Take enforcement actions after
notice to and consultation with the
State.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Oklahoma is being
authorized by today’s action is already
effective under State law, and are not
changed by today’s action.

D. Why wasn’t there a proposed rule
before today’s rule?

The EPA did not publish a proposal
before today’s rule because we view this
as a routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What happens if the EPA receives
comments that oppose this action?

If the EPA receives comments that
oppose this authorization, we will
withdraw this rule by publishing a
document in the Federal Register before
the rule becomes effective. The EPA will
base any further decision on the
authorization of the State program
changes on the proposal mentioned in
the previous paragraph. We will then
address all public comments in a later
final rule. You may not have another
opportunity to comment. If you want to
comment on this authorization, you
must do so at this time. If we receive
comments that oppose only the
authorization of a particular change to
the State hazardous waste program, we
will withdraw only that part of this rule,
but the authorization of the program
changes that the comments do not
oppose will become effective on the
date specified in this document. The
Federal Register withdrawal document
will specify which part of the
authorization will become effective, and
which part is being withdrawn.

F. For what has Oklahoma previously
been authorized?

Oklahoma initially received final
Authorization on January 10, 1985, (49
FR 50362-50363) published December
27,1984 to implement its base
hazardous waste management program.
We authorized the following revisions:
Oklahoma received authorization for
revisions to its program with
publication dates: April 17, 1990 (55 FR

14280-14282), effective June 18, 1990;
September 26, 1990 (55 FR 39274)
effective November 27, 1990; April 2,
1991 (56 FR 13411-13413) effective
June 3, 1991; September 20, 1991 (56 FR
47675-47677) effective November 19,
1991; September 29, 1993 (58 FR
50854-50856) effective November 29,
1993; October 12, 1993 (58 FR 52679—
52682) effective December 13, 1993;
October 7, 1994 (59 FR 51116-51122)
effective December 21, 1994; January 11,
1995 (60 FR 2699-2702) effective April
27,1995; October 9, 1996 (61 FR 52884—
52886) effective December 23, 1996;
Technical Correction March 14, 1997
(62 FR 12100-12101) effective March
14, 1997; September 22, 1998 (63 FR
50528-50531) effective November 23,
1998; March 29, 2000 (65 FR 16528—
16532) effective May 30, 2000; May 10,
2000 (65 FR 29981-29985) effective
June 10, 2000; January 2, 2001 (66 FR
28-33) effective March 5, 2001; April 9,
2003 (68 FR 17308-17311) effective
June 9, 2003 and February 4, 2009 (74
FR 5994-6001). The authorized
Oklahoma RCRA program was
incorporated by reference into the CFR
published on December 9, 1998 (63 FR
67800—67834) effective February 8,
1999, August 26, 1999 (64 FR 46567—
46571) effective October 25, 1999,
August 27, 2003 (68 FR 51488-51492)
effective October 27, 2003, August 27,
2010 (75 FR 36546) June 28, 2010 and
(66 FR 18927-18930) effective June 6,
2011. On December 20, 2011, Oklahoma
submitted a final complete program
revision application seeking
authorization of its program revision in
accordance with 40 CFR 271.21.

The Oklahoma Hazardous Waste
Management Act (“OHWMA”’) provides
the ODEQ with the authority to
administer the State Program, including
the statutory and regulatory provisions
necessary to administer the provisions
of RCRA Cluster XX, and designates the
ODEQ as the State agency to cooperate
and share information with EPA for the
purpose of hazardous waste regulation.
The Oklahoma Environmental Quality
Code (“Code™), at 27 A O.S. Section 2—
7101 et seq. establishes the statutory
authority to administer the Hazardous
waste management program and subtitle
C. The State regulations to manage the
Hazardous waste management program
are at Oklahoma Administrative Code
(OAQ) Title 252 Chapter 205.

The DEQ adopted applicable Federal
hazardous waste regulations as
amended through July 1, 2011. The
provisions for which the State of
Oklahoma is seeking authorization are
documented in the Regulatory
Documentation For Federal Provisions
For Which The State Of Oklahoma Is
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Seeking Authorization, Federal Final
Rules Published Between July 1, 2009
Through June 30, 2010 RCRA Cluster
XX, prepared on April 22, 2011.

The DEQ incorporates the Federal
regulations by reference and there have
been no changes in State or Federal laws
or regulations that have diminished the
DEQ’s ability to adopt the Federal
regulations by reference as set forth in
the authorizations at 75 FR 1236-1262,
75 FR 12989-13009, 75 FR 31716-31717
and 75 FR 33712-33724 for RCRA
Cluster XX. The Federal Hazardous
waste regulations are adopted by
reference by the DEQ at OAC 252:205,
Subchapter 3. The DEQ does not adopt
Federal regulations prospectively.

The State Hazardous waste
management program (‘‘State Program”’)
now has in place the statutory authority
and regulations for all required
components of Checklists 222, 223, and
224 in Cluster XX. These statutory and
regulatory provisions were developed to
ensure the State program is equivalent
to, consistent with and no less stringent
than the Federal Hazardous waste
management program.

The Environmental Quality Act, at
27A O.S. Section 1-3—-101(E), grants the
Oklahoma Corporation Commission
(“OCC”) authority to regulate certain
aspects of the oil and gas production
and transportation industry in
Oklahoma, including certain wastes
generated by pipelines, bulk fuel sales
terminals and certain tank farms, as well
as underground storage tanks. To clarify
areas of environmental jurisdiction, the
ODEQ and OCC developed an ODEQ/
OCC Jurisdictional Guidance Document

to identify respective areas of
jurisdiction. The current ODEQ/OCC
jurisdictional Guidance Document was
amended and signed on January 27,

1999. The revisions to the State Program

necessary to administer Cluster XX will
not affect the jurisdictional authorities
of the ODEQ or OCC.

The Board adopted RCRA Cluster XX
amendments on November 16, 2010 and
became effective on July 1, 2011. The
rules were also codified at OAC 252:205
et seq., Subchapter 3.

Pursuant to OAC 252:205-3-2, the
State’s incorporation of Federal
regulations does not incorporate
prospectively future changes to the

incorporated sections of the 40 CFR, and

no other Oklahoma law or regulation
reduces the scope of coverage or
otherwise affects the authority provided
by these incorporated-by-reference
provisions. Further, Oklahoma
interprets these incorporated provisions
to provide identical authority to the
Federal provisions. Thus, OAC Title
252, Chapter 205 provides equivalent
and no less stringent authority than the
Federal Subtitle C program in effect July
1, 2011. The State of Oklahoma
incorporate by reference the provisions
of 40 Code of Federal Regulations (CFR)
parts 124 of 40 CFR that are required by
40 CFR 271.14 (with the addition of 40
CFR 124.19(a) through (c), 124.19(e),
124.31, 124.32, 124.33 and Subpart G);
40 CFR parts 260-268 [with the
exception of 260.21, 262 Subparts E and
H, 264.1(f), 264.1(g)(12), 264.149,
264.150, 264.301(1), 264.1030(d),
264.1050(g), 264.1080(e), 264.1080(f),
264.1080(g), 265.1(c)(4), 265.1(g)(12),

265.149, 265.150, 265.1030(c),
265.1050(f) 265.1080(e), 265.1080(f),
265.1080(g), 268.5, 268.6, 268.13,
268.42(b), and 268.44(a) through (g)]; 40
CFR part 270 [with the exception of
270.1(c)(2) (ix and 270.14(b)(18)]; 40
CFR part 273; and 40 CFR part 279.

The DEQ is the lead Department to
cooperate and share information with
the EPA for purpose of hazardous waste
regulation.

Pursuant to 27A O.S. Section 2-7—
104, the Executive Director has created
the Land Protection Division (LPD) to be
responsible for implementing the State
Program. The LPD is staffed with
personnel that have the technical
background and expertise to effectively
implement the provisions of the State
program subtitle C Hazardous waste
management program.

G. What changes are we approving with
today’s action?

On December 20, 2011, the State of
Oklahoma submitted final complete
program applications, seeking
authorization of their changes in
accordance with 40 CFR 271.21. We
now make an immediate final decision,
subject to receipt of written comments
that oppose this action that the State of
Oklahoma’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for final
authorization. The State of Oklahoma
revisions consist of regulations which
specifically govern Federal Hazardous
waste revisions promulgated from July
1, 2009 through June 31, 2010 (RCRA
Cluster XX). Oklahoma requirements are
included in a chart with this document.

Description of federal requirement (include
checklist number, if relevant)

Federal Register date and page (and/or
RCRA statutory authority

Analogous state authority

1. OECD Requirement; Export Shipments
of Spend Lead-Acid Batteries. (Checklist
222).

2. Hazardous Waste Technical Corrections
and Clarification. (Checklist 223).

3. Withdrawal of the Emission Comparable
Fuel Exclusion. (Checklist 224).

75 FR 1236-1262 January 8, 2010

75 FR 12989-13009, 75 FR 31716-31717

75 FR 33712-33724 June 15, 2010

March 18, 2010, and June 4, 2010.

Oklahoma Statutes Title 27A Section 2-7-101 et
seq.; Oklahoma Administrative Code amended No-
vember 16, 2010. Oklahoma Hazardous Waste
Management Act, as amended effective July 1,
2011.

Oklahoma Statutes Title 27A Section 2-7-101 et
seq.; Oklahoma Administrative Code amended No-
vember 16, 2010. Oklahoma Hazardous Waste
Management Act, as amended effective July 1,
2011.

Oklahoma Statutes Title 27A Section 2-7-101 et
seq.; Oklahoma Administrative Code amended No-
vember 16, 2010. Oklahoma Hazardous Waste
Management Act, as amended effective July 1,
2011.

H. Where are the revised State rules
different from the Federal rules?

There are no State requirements that
are more stringent or broader in scope
than the Federal requirements.

I. Who handles permits after the
authorization takes effect?

Oklahoma will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. The EPA will continue to

administer any RCRA hazardous waste
permits or portions of permits which we
issued prior to the effective date of this
authorization. We will not issue any
more new permits or new portions of
permits for the provisions listed in the
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Table in this document after the
effective date of this authorization. The
EPA will continue to implement and
issue permits for HSWA requirements
for which Oklahoma is not yet
authorized.

J. How does today’s action affect Indian
Country (8 U.S.C. 1151) in Oklahoma?

Section 8 U.S.C. 1151 does not affect
the State of Oklahoma because under
section 10211(a) of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act of 2005
(“SAFETEA”), Public Law 109-59, 119
Statute 1144 (August 10, 2005) provides
the State of Oklahoma opportunity to
request approval from EPA to
administer RCRA subtitle C in Indian
Country and for carrying out the aspects
of the RCRA program described in its
revised program application, subject to
the limitations of the Hazardous and
Solid Waste Amendments of 1984
(HSWA).

K. What is codification and is the EPA
codifying Oklahoma’s hazardous waste
program as authorized in this rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the CFR.
We do this by referencing the
authorized State rules in 40 CFR part
272. We reserve the amendment of 40
CFR part 272, subpart LL for this
authorization of Oklahoma’s program
changes until a later date. In this
authorization application the EPA is not
codifying the rules documented in this
Federal Register notice.

L. Administrative Requirements

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB. The reference to
Executive Order 13563 (76 FR 3821,
January 21, 2011) is also exempt from
review under Executive orders 12866
(56 FR 51735, October 4, 1993). This
action authorizes State requirements for
the purpose of RCRA 3006 and imposes
no additional requirements beyond
those imposed by State law.
Accordingly, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
action authorizes preexisting
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely

affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4). For the same
reason, this action also does not
significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
““Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
Order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.). The

Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, generally provides that before a
rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective May 14, 2012.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: March 7, 2012.

Al Armendariz,

Regional Administrator, Region 6.

[FR Doc. 2012—6275 Filed 3—14—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1993-0001, EPA-HQ-
SFUND-2011-0064, 0068, 0646, 0648, 0649,
0650, 0651, and 0652; FRL—-9647-3]

RIN 2050-AD75

National Priorities List, Final Rule No.
53

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
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contaminants throughout the United
States. The National Priorities List
(“NPL”’) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency (“the
EPA” or “the agency”) in determining
which sites warrant further
investigation. These further
investigations will allow the EPA to
assess the nature and extent of public
health and environmental risks
associated with the site and to
determine what CERCLA-financed
remedial action(s), if any, may be
appropriate. This rule adds nine sites to
the General Superfund Section of the
NPL.

DATES: Effective date: The effective date
for this amendment to the NCP is April
16, 2012.

ADDRESSES: For addresses for the
Headquarters and Regional dockets, as
well as further details on what these
dockets contain, see section II,
“Availability of Information to the
Public” in the SUPPLEMENTARY
INFORMATION portion of this preamble.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—8852,
email: jeng.terry@epa.gov, Site
Assessment and Remedy Decisions
Branch, Assessment and Remediation
Division, Office of Superfund
Remediation and Technology
Innovation (Mail Code 5204P), U.S.
Environmental Protection Agency; 1200
Pennsylvania Avenue NW., Washington,
DC 20460; or the Superfund Hotline,
phone (800) 424-9346 or (703) 412—
9810 in the Washington, DC,
metropolitan area.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

A. What are CERCLA and SARA?

B. What is the NCP?

C. What is the National Priorities List
(NPL)?

D. How are sites listed on the NPL?

E. What happens to sites on the NPL?

F. Does the NPL define the boundaries of
sites?

G. How are sites removed from the NPL?

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

I. What is the Construction Completion List
(ccry?

J. What is the sitewide ready for
anticipated use measure?

II. Availability of Information to the Public

A. May I review the documents relevant to
this final rule?

B. What documents are available for review
at the headquarters docket?

C. What documents are available for review
at the regional dockets?

D. How do I access the documents?

E. How may I obtain a current list of NPL
sites?

II. Contents of This Final Rule

A. Additions to the NPL

B. What did the EPA do with the public
comments it received?

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What is Executive Order 128667

2. Is this Final Rule subject to Executive
Order 12866 review?

B. Paperwork Reduction Act

1. What is the Paperwork Reduction Act?

2. Does the Paperwork Reduction Act
apply to this Final Rule?

C. Regulatory Flexibility Act

1. What is the Regulatory Flexibility Act?

2. How has the EPA complied with the
Regulatory Flexibility Act?

D. Unfunded Mandates Reform Act

1. What is the Unfunded Mandates Reform
Act (UMRA)?

2. Does UMRA apply to this Final Rule?

E. Executive Order 13132: Federalism

1. What is Executive Order 131327

2. Does Executive Order 13132 apply to
this Final Rule?

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What is Executive Order 131757

2. Does Executive Order 13175 apply to
this Final Rule?

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What is Executive Order 130457

2. Does Executive Order 13045 apply to
this Final Rule?

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

1. What is Executive Order 132117

2. Does Executive Order 13211 apply to
this Final Rule?

1. National Technology Transfer and
Advancement Act

1. What is the National Technology
Transfer and Advancement Act?

2. Does the National Technology Transfer
and Advancement Act apply to this Final
Rule?

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

1. What is Executive Order 128987

2. Does Executive Order 12898 apply to
this Final Rule?

K. Congressional Review Act

1. Has the EPA submitted this Rule to
Congress and the Government
Accountability Office?

2. Gould the effective date of this Final
Rule change?

3. What could cause a change in the
effective date of this Rule?

I. Background

A. What are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened

releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”), Public
Law 99—-499, 100 Stat. 1613 et seq.

B. What is the NCP?

To implement CERCLA, the EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. The EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended. Section 105(a)(8)(B)
defines the NPL as a list of “releases”
and the highest priority “facilities” and
requires that the NPL be revised at least
annually. The NPL is intended
primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
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of only limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by the EPA (the “General Superfund
Section”) and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section’’). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other
Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody or control, although the EPA is
responsible for preparing a Hazard
Ranking System (“HRS”’) score and
determining whether the facility is
placed on the NPL.

D. How are sites listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the HRS, which the EPA
promulgated as appendix A of the NCP
(40 CFR part 300). The HRS serves as a
screening tool to evaluate the relative
potential of uncontrolled hazardous
substances, pollutants or contaminants
to pose a threat to human health or the
environment. On December 14, 1990 (55
FR 51532), the EPA promulgated
revisions to the HRS partly in response
to CERCLA section 105(c), added by
SARA. The revised HRS evaluates four
pathways: ground water, surface water,
soil exposure and air. As a matter of
agency policy, those sites that score
28.50 or greater on the HRS are eligible
for the NPL. (2) Pursuant to 42 U.S.C.
9605(a)(8)(B), each state may designate
a single site as its top priority to be
listed on the NPL, without any HRS
score. This provision of CERCLA
requires that, to the extent practicable,
the NPL include one facility designated
by each state as the greatest danger to
public health, welfare or the
environment among known facilities in
the state. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2). (3) The third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the

U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

e The EPA determines that the release
poses a significant threat to public
health.

e The EPA anticipates that it will be
more cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

The EPA promulgated an original NPL
of 406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What happens to sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions” are those
“‘consistent with a permanent remedy,
taken instead of or in addition to
removal actions. * * *” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2), placing a site on the NPL
“does not imply that monies will be
expended.” The EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL define the boundaries
of sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA ““facility” is
broadly defined to include any area
where a hazardous substance has “come
to be located” (CERCLA section 101(9)),
the listing process itself is not intended
to define or reflect the boundaries of
such facilities or releases. Of course,
HRS data (if the HRS is used to list a
site) upon which the NPL placement
was based will, to some extent, describe
the release(s) at issue. That is, the NPL
site would include all releases evaluated
as part of that HRS analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or

plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “‘site””). The “site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In
addition, the site name is merely used
to help identify the geographic location
of the contamination, and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. plant site,” does not imply
that the Jones company is responsible
for the contamination located on the
plant site.

EPA regulations provide that the
Remedial Investigation (“RI”’) “is a
process undertaken * * * to determine
the nature and extent of the problem
presented by the release’” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the Feasibility Study (“FS”’) (40 CFR
300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as
more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release
need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the known
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is
liable for releases on discrete parcels of
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property, it can submit supporting
information to the agency at any time
after it receives notice it is a potentially
responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How are sites removed from the NPL?

The EPA may delete sites from the
NPL where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that the EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

In November 1995, the EPA initiated
a policy to delete portions of NPL sites
where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while

portions of the site may have been
cleaned up and made available for
productive use.

I. What is the Construction Completion
List (CCL)?

The EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) the EPA has determined
that the response action should be
limited to measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For the most up-
to-date information on the CCL, see the
EPA’s Internet site at http://
www.epa.gov/superfund/cleanup/
ccl.htm

J. What is the sitewide ready for
anticipated use measure?

The Sitewide Ready for Anticipated
Use measure represents important
Superfund accomplishments and the
measure reflects the high priority the
EPA places on considering anticipated
future land use as part of our remedy
selection process. See Guidance for

DOCKET IDENTIFICATION NUMBERS BY SITE

Implementing the Sitewide Ready-for-
Reuse Measure, May 24, 2006, OSWER
9365.0—-36. This measure applies to final
and deleted sites where construction is
complete, all cleanup goals have been
achieved, and all institutional or other
controls are in place. The EPA has been
successful on many occasions in
carrying out remedial actions that
ensure protectiveness of human health
and the environment for current and
future land uses, in a manner that
allows contaminated properties to be
restored to environmental and economic
vitality. For further information, please
go to http://www.epa.gov/superfund/
programs/recycle/tools/index.html.

II. Availability of Information to the
Public

A. May I review the documents relevant
to this Final Rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at the EPA Headquarters
and in the Regional offices.

An electronic version of the public
docket is available through
www.regulations.gov (see table below
for Docket Identification numbers).
Although not all Docket materials may
be available electronically, you may still
access any of the publicly available
Docket materials through the Docket
facilities identified below in section
ID.

Site name

City/County, State

Docket ID No.

Continental Cleaners
Sauer Dump
Compass Plaza Well TCE ...
Chemfax, InC. ....ccooviviiiiiiiiiiee
Southeastern Wood Preserving ...
CTS of Asheville, Inc. ......cccecueenee.
Eighteenmile Creek
Metro Container Corporation
Corozal Well

Miami, FL
Dundalk, MD
Rogersville, MO ....
Gulfport, MS
Canton, MS ....
Asheville, NC
Niagara County, NY
Trainer, PA
Corozal, PR

EPA-HQ-SFUND-2011-0646.
EPA-HQ-SFUND-2011-0064.
EPA-HQ-SFUND-2011-0648.
EPA-HQ-SFUND-1993-0001.
EPA-HQ-SFUND-2011-0649.
EPA-HQ-SFUND-2011-0068.
EPA-HQ-SFUND-2011-0650.
EPA-HQ-SFUND-2011-0651.
EPA-HQ-SFUND-2011-0652.

B. What documents are available for
review at the headquarters docket?

The Headquarters Docket for this rule
contains, for each site, the HRS score
sheets, the Documentation Record
describing the information used to
compute the score, pertinent
information regarding statutory
requirements or the EPA listing policies
that affect the site and a list of
documents referenced in the
Documentation Record. For sites that
received comments during the comment
period, the Headquarters Docket also
contains a Support Document that

includes the EPA’s responses to
comments.

C. What documents are available for
review at the regional dockets?

The Regional Dockets contain all the
information in the Headquarters Docket,
plus the actual reference documents
containing the data principally relied
upon by the EPA in calculating or
evaluating the HRS score for the sites
located in their Region. These reference
documents are available only in the
Regional Dockets. For sites that received
comments during the comment period,

the Regional Docket also contains a
Support Document that includes the
EPA’s responses to comments.

D. How do I access the documents?

You may view the documents, by
appointment only, after the publication
of this rule. The hours of operation for
the Headquarters Docket are from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays.
Please contact the Regional Dockets for
hours.

Following is the contact information
for the EPA Headquarters: Docket


http://www.epa.gov/superfund/programs/recycle/tools/index.html
http://www.epa.gov/superfund/programs/recycle/tools/index.html
http://www.epa.gov/superfund/cleanup/ccl.htm
http://www.epa.gov/superfund/cleanup/ccl.htm
http://www.epa.gov/superfund/cleanup/ccl.htm
http://www.regulations.gov
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Coordinator, Headquarters; U.S.
Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue NW.; EPA West,
Room 3334, Washington, DC 20004,
202/566—0276.

The contact information for the

Regional Dockets is as follows:

Joan Berggren, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center, 5
Post Office Square, Suite 100; Boston,
MA 02109-3912; 617/918-1417.

Ildefonso Acosta, Region 2 (NJ, NY, PR,
VI), U.S. EPA, 290 Broadway, New
York, NY 10007—-1866; 212/637—4344.

Dawn Shellenberger (ASRC), Region 3
(DE, DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mail Code
3PM52, Philadelphia, PA 19103; 215/
814-5364.

Debbie Jourdan, Region 4 (AL, FL, GA,
KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street, SW., Mail Code 9725,
Atlanta, GA 30303; 404/562—8862.

Todd Quesada, Region 5 (IL, IN, MI,
MN, OH, WI), U.S. EPA Superfund
Division Librarian/SFD Records
Manager SRC-7], Metcalfe Federal
Building, 77 West Jackson Boulevard,
Chicago, IL 60604; 312/886—4465.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross
Avenue, Suite 1200, Mail Code
6SFTS, Dallas, TX 75202-2733; 214/
665—7436.

Michelle Quick, Region 7 (IA, KS, MO,
NE), U.S. EPA, 901 North 5th Street,
Mail Code SUPRERNB, Kansas City,
KS 66101; 913/551-7335.

Sabrina Forrest, Region 8 (CO, MT, ND,
SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mail Code 8EPR-B,
Denver, CO 80202-1129; 303/312—
6484.

Karen Jurist, Region 9 (AZ, CA, HI, NV,
AS, GU, MP), U.S. EPA, 75
Hawthorne Street, Mail Code SFD—-9—
1, San Francisco, CA 94105; 415/972—
3219.

Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue,
Mail Code ECL-112, Seattle, WA
98101; 206/463—1349.

E. How may I obtain a current list of
NPL sites?

You may obtain a current list of NPL
sites via the Internet at http://
www.epa.gov/superfund/sites/npl/
index.htm or by contacting the
Superfund Docket (see contact
information above).

II1. Contents of This Final Rule
A. Additions to the NPL

This final rule adds the following
nine sites to the NPL, all to the General
Superfund Section. All of the sites
included in this final rulemaking are
being added to the NPL based on HRS
scores of 28.50 or above. The sites are
presented in the table below:

State Site name City/County
(0o T ) (g T=T ) = L O oo g =T £ PP PR Miami.
SAUET DUMP i Dundalk.
Compass Plaza Well TCE .......ccccooiiiieiieiieeeeeeeeee Rogersville.
Chemfax, INC ...ccoveiieeeceee e Gulfport.
Southeastern Wood Preserving .........cccocceeveevieeneenseeeninns Canton.
CTS of Asheville, INC ...oocvvieiiiecceeeeeee e Asheuville.
Eighteenmile Creek .........cooieiiiiiiiiiieie e Niagara County.
COorozal WEID .....c.ooueiiiieeieeiee e Corozal.
Metro Container COMPOTAtION ..........oiiiiiiiiiitieiie ettt ettt b et e sbe e st e sbe e eab e e sneeenneesareebeesnnes Trainer.

B. What did the EPA do with the public
comments it received?

The EPA reviewed all comments
received on the sites in this rule and
responded to all relevant comments.
This rule adds nine sites to the NPL.

Five sites received no comments:
Corozal Well (PR); Metro Container
Corporation (PA); Continental Cleaners
(FL); Southeastern Wood Preserving
(MS); and Compass Plaza Well TCE
(MQ).

Four sites being placed on the NPL
received comments specifically related
to the HRS score and these are being
addressed in response to comment
support documents available concurrent
with this final rule: Eighteenmile Creek
(NY); Sauer Dump (MD); Chemfax, Inc.
(MS); and CTS of Asheville, Inc. (NC).

1V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What is Executive Order 128667

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the agency
must determine whether a regulatory

action is “significant” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities or
the principles set forth in the Executive
Order.

2. Is this Final Rule subject to Executive
Order 12866 review?

No. The listing of sites on the NPL
does not impose any obligations on any

entities. The listing does not set
standards or a regulatory regime and
imposes no liability or costs. Any
liability under CERCLA exists
irrespective of whether a site is listed.
It has been determined that this action
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

1. What is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for the EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.


http://www.epa.gov/superfund/sites/npl/index.htm
http://www.epa.gov/superfund/sites/npl/index.htm
http://www.epa.gov/superfund/sites/npl/index.htm
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2. Does the Paperwork Reduction Act
apply to this Final Rule?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. the EPA has
determined that the PRA does not apply
because this rule does not contain any
information collection requirements that
require approval of the OMB.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install and utilize technology
and systems for the purposes of
collecting, validating and verifying
information, processing and
maintaining information and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

1. What is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

2. How has the EPA complied with the
Regulatory Flexibility Act?

This rule listing sites on the NPL does
not impose any obligations on any
group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet, and imposes no direct costs on
any small entity. Whether an entity,
small or otherwise, is liable for response
costs for a release of hazardous
substances depends on whether that
entity is liable under CERCLA 107(a).
Any such liability exists regardless of
whether the site is listed on the NPL
through this rulemaking. Thus, this rule
does not impose any requirements on
any small entities. For the foregoing
reasons, I certify that this rule will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

1. What is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “federal mandates” that may
result in expenditures by state, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. Before the EPA
promulgates a rule where a written
statement is needed, section 205 of the
UMRA generally requires the EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows the EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before the EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in

the development of the EPA regulatory
proposals with significant Federal
intergovernmental mandates and
informing, educating and advising small
governments on compliance with the
regulatory requirements.

2. Does UMRA apply to this Final Rule?

This final rule does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for state, local and tribal governments,
in the aggregate, or the private sector in
any one year. Listing a site on the NPL
does not itself impose any costs. Listing
does not mean that the EPA necessarily
will undertake remedial action. Nor
does listing require any action by a
private party or determine liability for
response costs. Costs that arise out of
site responses result from site-specific
decisions regarding what actions to take,
not directly from the act of placing a site
on the NPL. Thus, this rule is not
subject to the requirements of section
202 and 205 of UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. As is
mentioned above, site listing does not
impose any costs and would not require
any action of a small government.

E. Executive Order 13132: Federalism
1. What is Executive Order 131327

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires the EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

2. Does Executive Order 13132 apply to
this Final Rule?

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does
not contain any requirements applicable
to states or other levels of government.
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Thus, the requirements of the Executive
Order do not apply to this final rule.
The EPA believes, however, that this
final rule may be of significant interest
to state governments. In the spirit of
Executive Order 13132, and consistent
with the EPA policy to promote
communications between the EPA and
state and local governments, the EPA
therefore consulted with state officials
and/or representatives of state
governments early in the process of
developing the rule to permit them to
have meaningful and timely input into
its development. All sites included in
this final rule were referred to the EPA
by states for listing. For all sites in this
rule, the EPA received letters of support
either from the Governor or a state
official who was delegated the authority
by the Governor to speak on their behalf
regarding NPL listing decisions.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What is Executive Order 131757

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 6, 2000), requires the
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” are defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

2. Does Executive Order 13175 apply to
this Final Rule?

This final rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). Listing a site on the NPL does not
impose any costs on a tribe or require
a tribe to take remedial action. Thus,
Executive Order 13175 does not apply
to this final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an

environmental health or safety risk that
the EPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the agency.

2. Does Executive Order 13045 apply to
this Final Rule?

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866, and because
the agency does not have reason to
believe the environmental health or
safety risks addressed by this section
present a disproportionate risk to
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

1. What is Executive Order 132117

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28355 (May
22, 2001)), requires Federal agencies to
prepare a ‘“‘Statement of Energy Effects”
when undertaking certain regulatory
actions. A Statement of Energy Effects
describes the adverse effects of a
“significant energy action’” on energy
supply, distribution and use, reasonable
alternatives to the action and the
expected effects of the alternatives on
energy supply, distribution and use.

2. Does Executive Order 13211 apply to
this Final Rule?

This action is not a “significant
energy action” as defined in Executive
Order 13211, because it is not likely to
have a significant adverse effect on the
supply, distribution or use of energy.
Further, the agency has concluded that
this final rule is not likely to have any
adverse energy impacts because adding
a site to the NPL does not require an
entity to conduct any action that would
require energy use, let alone that which
would significantly affect energy
supply, distribution, or usage. Thus,
Executive Order 13175 does not apply
to this action.

I. National Technology Transfer and
Advancement Act

1. What is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—

113, section 12(d) (15 U.S.C. 272 note),
directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
the EPA to provide Congress, through
OMB, explanations when the agency
decides not to use available and
applicable voluntary consensus
standards.

2. Does the National Technology
Transfer and Advancement Act apply to
this Final Rule?

No. This rulemaking does not involve
technical standards. Therefore, the EPA
did not consider the use of any
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

1. What is Executive Order 128987

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies and activities on minority
populations and low-income
populations in the United States.

2. Does Executive Order 12898 apply to
this Rule?

The EPA has determined that this
final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. As this rule does not
impose any enforceable duty upon state,
tribal or local governments, this rule
will neither increase nor decrease
environmental protection.

K. Congressional Review Act

1. Has the EPA submitted this Rule to
Congress and the Government
Accountability Office?

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA has
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A “major rule” cannot take
effect until 60 days after it is published
in the Federal Register. This rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

2. Could the effective date of this Final
Rule change?

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation.

Under the CRA, 5 U.S.C. 801(a),
before a rule can take effect, the Federal
agency promulgating the rule must
submit a report to each House of the
Congress and to the Comptroller
General. This report must contain a
copy of the rule, a concise general
statement relating to the rule (including
whether it is a major rule), a copy of the
cost-benefit analysis of the rule (if any),
the agency’s actions relevant to
provisions of the Regulatory Flexibility
Act (affecting small businesses) and the
Unfunded Mandates Reform Act of 1995
(describing unfunded Federal
requirements imposed on state and local
governments and the private sector) and
any other relevant information or
requirements and any relevant
Executive Orders.

The EPA has submitted a report under
the CRA for this rule. The rule will take
effect, as provided by law, within 30

days of publication of this document,
since it is not a major rule. Section
804(2) defines a major rule as any rule
that the Administrator of the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB) finds has resulted in or
is likely to result in: An annual effect on
the economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, state or local government
agencies or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. NPL listing is not a
major rule because, as explained above,
the listing, itself, imposes no monetary
costs on any person. It establishes no
enforceable duties, does not establish
that the EPA necessarily will undertake
remedial action, nor does it require any
action by any party or determine
liability for site response costs. Costs
that arise out of site responses result
from site-by-site decisions about what
actions to take, not directly from the act
of listing itself. Section 801(a)(3)
provides for a delay in the effective date
of major rules after this report is
submitted.

3. What could cause a change in the
effective date of this Rule?

Under 5 U.S.C. 801(b)(1), a rule shall
not take effect, or continue in effect, if
Congress enacts (and the President
signs) a joint resolution of disapproval,
described under section 802.

Another statutory provision that may
affect this rule is CERCLA section 305,
which provides for a legislative veto of
regulations promulgated under
CERCLA. Although INS v. Chadha, 462

U.S. 919,103 S. Ct. 2764 (1983), and Bd.
of Regents of the University of
Washington v. EPA, 86 F.3d 1214,1222
(DC Cir. 1996), cast the validity of the
legislative veto into question, the EPA
has transmitted a copy of this regulation
to the Secretary of the Senate and the
Clerk of the House of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, the EPA will publish a
document of clarification in the Federal
Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: March 8, 2012.
Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

m 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to Part 300
is amended by adding the following
sites in alphabetical order to read as
follows:

Appendix B to Part 300—National
Priorities List

TABLE 1—GENERAL SUPERFUND SECTION

State Site name City/County Notes 2
FL e * * ........................ * Continental Clear:ers ..................... * Miami. * *
MD ....... * * ........................ * Sauer Dump ...... * ............................ * Dundalk. * *
MO ........ * * ........................ * Compass Plaza \;Vell TCE ..o * Rogersville. * *
MS ........ * * ........................ ' Chemfax, Inc. * ............................ ' Gulfport. ' '
MS ......... * * ........................ * Southeastern Wo*od Preserving ..... * Canton. * *
NC ......... * * ........................ * CTS of Asheville,*lnc. .................... * Asheville. * *
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TABLE 1—GENERAL SUPERFUND SECTION—Continued
State Site name City/County Notes 2
NY ........ * * ........................ * Eighteenmile Cre:ak ....................... * Niagara County. * *
PA ......... * * ........................ * Metro Container ;orporation ......... * Trainer. * *
PR ........ * * ........................ * Corozal Well ..... * ............................ * Corozal. * *

aA = Based on issuance of health advisory by Agency for Toxic Substance and Disease Registry (HRS score need not be greater than or

equal to 28.50).

S = State top priority (HRS score need not be greater than or equal to 28.50).

P = Sites with partial deletion(s).

* * * * *

[FR Doc. 2012-6329 Filed 3-14-12; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 001005281-0369-02]
RIN 0648-XB076

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
sector of the coastal migratory pelagic
fishery for king mackerel in the Florida
east coast subzone. This closure is
necessary to protect the Gulf king
mackerel resource.

DATES: This rule is effective 12:01 a.m.,
local time, March 14, 2012, through
12:01 a.m., local time, April 1, 2012.
FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, telephone 727-824—
5305, email susan.gerhart@noaa.gov.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, and
cobia) is managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is

implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001) NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast subzone
and the northern and southern Florida
west coast subzones. The quota
implemented for the Florida east coast
subzone is 1,040,625 1b (472,020 kg)(50
CFR 622.42(c)(1)(1)(A)(1)).

Under 50 CFR 622.43(a), NMFS is
required to close any segment of the
king mackerel commercial sector when
its quota has been reached, or is
projected to be reached, by filing a
notification at the Office of the Federal
Register. NMFS has determined the
commercial quota for Gulf group king
mackerel in the Florida east coast
subzone will be reached by March 14,
2012. Accordingly, the commercial
sector for Gulf group king mackerel in
the east coast subzone is closed effective
12:01 a.m., local time, March 14, 2012,
through March 31, 2012, the end of the
fishing year.

From November 1 through March 31
the Florida east coast subzone of the
Gulf group king mackerel is that part of
the eastern zone north of 25°20.4" N. lat.
(a line directly east from the Miami-
Dade/Monroe County, FL, boundary) to
29°25’ N. lat. (a line directly east from
the Flagler/Volusia County, FL,
boundary). Beginning April 1, the
boundary between Atlantic and Gulf
groups of king mackerel shifts south and
west to the Monroe/Collier County
boundary on the west coast of Florida.

From April 1 through October 31, king
mackerel harvested along the east coast
of Florida, including all of Monroe
County, are considered to be Atlantic
group king mackerel.

During the closure period, no person
aboard a vessel for which a commercial
permit for king mackerel has been
issued may fish for or retain Gulf group
king mackerel in Federal waters of the
closed subzone. There is one exception,
however, for a person aboard a charter
vessel or headboat. A person aboard a
vessel that has a valid charter/headboat
permit and also has a commercial king
mackerel permit for coastal migratory
pelagic fish may continue to retain king
mackerel in or from the closed subzone
under the 2-fish daily bag limit,
provided the vessel is operating as a
charter vessel or headboat. Charter
vessels or headboats that hold a
commercial king mackerel permit are
considered to be operating as a charter
vessel or headboat when they carry a
passenger who pays a fee or when more
than three persons are aboard, including
operator and crew.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds that the need to immediately
implement this action to close this
component of the fishery constitutes
good cause to waive the requirements to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth in 5 U.S.C. 553(b)(B),
as such procedures would be
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself
already has been subject to notice and
comment, and all that remains is to
notify the public of the closure.


mailto:susan.gerhart@noaa.gov
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Allowing prior notice and
opportunity for public comment is
contrary to the public interest because
of the need to immediately implement
this action to protect the fishery since
the capacity of the fishing fleet allows
for rapid harvest of the quota. Prior
notice and opportunity for public
comment would require time and would

potentially result in a harvest well in
excess of the established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in effectiveness of the
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 12, 2012.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-6290 Filed 3—12-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1070
[Docket No. CFPB—-2012-0010]
RIN 3170-AA20

Confidential Treatment of Privileged
Information

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Proposed rule; request for
public comment.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau or CFPB) is
publishing for notice and comment
proposed amendments to 12 CFR part
1070, subpart D, its rules relating to the
confidential treatment of information
obtained from persons in connection
with its exercise of authorities under
Federal consumer financial law. The
proposed amendments will add a new
section to these rules providing that the
submission by any person of any
information to the Bureau in the course
of the Bureau’s supervisory or
regulatory processes will not waive or
otherwise affect any privilege such
person may claim with respect to such
information under Federal or State law
as to any other person or entity. In
addition, the Bureau is proposing to
readopt 12 CFR 1070.47(c) in modified
form to provide that the Bureau’s
provision of privileged information to
another Federal or State agency does not
waive any applicable privilege, whether
the privilege belongs to the Bureau or
any other person.

DATES: Written comments must be
received on or before April 16, 2012.
ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form. Because
paper mail in the Washington, DC area
and at the Bureau is subject to delay,
commenters are encouraged to submit
comments electronically. You may
submit comments by any of the
following methods:

o Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Consumer
Financial Protection Bureau, 1700 G
Street NW., Washington, DC 20552.

e Hand Delivery/Courier: Monica
Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552 on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Submit
only information that you wish to make
available publicly. Do not include
sensitive personal information, such as
account numbers or Social Security
numbers. Comments will not be edited
to remove any identifying or contact
information, such as name and address
information, email addresses, or
telephone numbers.

FOR FURTHER INFORMATION CONTACT: John
R. Coleman, Senior Litigation Counsel at
(202) 435-7254, Office of General
Counsel, Consumer Financial Protection
Bureau.

SUPPLEMENTARY INFORMATION:

I. Background

Title X of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) established the
Bureau as an independent agency
within the Federal Reserve System
responsible for regulating the offering
and provision of consumer financial
products and services under the Federal
consumer financial laws. On July 21,
2011, the Bureau assumed the authority
to supervise insured depository
institutions and credit unions with total

1 See Public Law 111-203, section 1011(a) (2010).

assets of more than $10,000,000,000, as
well as their affiliates and service
providers, for compliance with Federal
consumer financial law and other
related purposes.2 This supervisory
authority transferred to the Bureau from
the prudential regulators, and all
‘“powers and duties” of the prudential
regulators “‘relating” to this transferred
authority were granted to the Bureau.?
Congress also provided the Bureau with
nearly identical authority to supervise
certain nondepository institutions.4 The
entities subject to the Bureau’s
supervisory authority are referred to
herein as “supervised entities.”

In exercising its supervisory
authority, the Bureau will at times
request from its supervised entities
information that may be subject to one
or more statutory or common law
privileges, including, for example, the
attorney-client privilege and attorney
work product protection. The prudential
regulators have taken the position that
a supervised institution’s submission of
privileged information to its regulator
does not waive any applicable privilege
with respect to any third person, a
position Congress codified in 2006
through amendments to the National
Credit Union Act and the Federal
Deposit Insurance Act.>

The Dodd-Frank Act does not
explicitly address whether the
submission of privileged information to
the Bureau in the course of the Bureau’s
supervisory or regulatory processes will
affect any privilege a supervised entity
may claim with respect to such

2 See Dodd-Frank Act §1025(b)(1), (d), 12 U.S.C.
5515(b)(1), (d); see also Dodd-Frank Act § 1029A, 12
U.S.C. 5511 note (stating that this provision
becomes effective on the designated transfer date,
established by the Secretary of the Treasury as July
21, 2011). The Bureau also has certain supervisory
authorities with respect to other depository
institutions and credit unions, as well as the service
providers to a substantial number of such
institutions. See Dodd-Frank Act § 1026(b), (c), (e),
12 U.S.C. 5516(b), (c), (e).

3 See Dodd-Frank Act §1061, 12 U.S.C. 5581. The
prudential regulators are the Office of the
Comptroller of the Currency (OCC), the Board of
Governors of the Federal Reserve System (Board),
the Federal Deposit Insurance Corporation (FDIC),
the National Credit Union Administration (NCUA),
and the former Office of Thrift Supervision (OTS).
See Dodd-Frank Act § 1002(24), 12 U.S.C. 5481(24).

4 See Dodd-Frank Act §1024(b), 12 U.S.C.
5514(b). The Bureau also has supervisory authority
over service providers to such institutions. See
Dodd-Frank Act § 1024(e), 12 U.S.C. 5514(e).

5 See Financial Services Regulatory Relief Act of
2006 (FSRRA), Public Law 109-351, § 607 (2006),
codified at 12 U.S.C. 1785(j), 1828(x).
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information. Congress, however, did
provide that all the powers and duties
of the prudential regulators relating to
their transferred consumer financial
protection functions would be granted
to the Bureau, and this grant of
authority encompasses the ability to
receive privileged information from
supervised entities without effecting a
waiver. Moreover, Congress delegated
authority to the Bureau to “prescribe
rules regarding the confidential
treatment of information obtained from
persons in connection with the exercise
of its authorities under Federal
consumer financial law.” 6 Pursuant to
this and other rulemaking authority,
including the authority to prescribe
rules it determines are ‘‘necessary or
appropriate to enable the Bureau to
administer and carry out the purposes
and objectives of the Federal consumer
financial laws, and to prevent evasions
thereof,”” 7 the Bureau proposes to
promulgate a rule providing that a
person’s submission of information to
the Bureau in the course of its
supervisory or regulatory processes does
not thereby waive any privilege the
person may claim with respect to such
information as to any person other than
the Bureau.

On July 28, 2011, the Bureau issued
a rule providing that “[t]he provision by
the CFPB of any confidential
information pursuant to [12 CFR part
1070, subpart D] does not constitute a
waiver, or otherwise affect, any
privilege any agency or person may
claim with respect to such information
under federal law.” 12 CFR 1070.47(c).
The Bureau proposes to readopt this
rule in modified form to clarify that it
is intended to be a rule with the force
and effect of law and to provide the
public with an additional opportunity to
comment upon the rule and the
Bureau’s rationale for issuing the rule.
The Bureau is in the process of
reviewing comments received on the
interim final rule that is codified at 12
CFR part 1070, and intends to issue a
final rule in response to those
comments.

II. Summary of Proposed Rule
A. Addition of 12 CFR 1070.48

The Bureau proposes to add the
following new section to its rules
governing the confidential treatment of
information:

6 See Dodd-Frank Act §1022(c)(6)(A), 12 U.S.C.
5512(c)(6)(A). “Federal consumer financial law”
includes Title X of the Dodd-Frank Act and all rules
promulgated thereunder. See Dodd-Frank Act
§1002(14), 12 U.S.C. 5481(14).

7 See Dodd-Frank Act § 1022(b)(1), 12 U.S.C.
5512(b)(1).

§ 1070.48 Privileges not affected by
disclosure to the CFPB.

(a) In General. The submission by any
person of any information to the CFPB
for any purpose in the course of any
supervisory or regulatory process of the
CFPB shall not be construed as waiving,
destroying, or otherwise affecting any
privilege such person may claim with
respect to such information under
Federal or State law as to any person or
entity other than the CFPB.

(b) Rule of Construction. Paragraph (a)
shall not be construed as implying or
establishing that—

(1) Any person waives any privilege
applicable to information that is
submitted or transferred under
circumstances to which paragraph (a)
does not apply; or

(2) Any person would waive any
privilege applicable to any information
by submitting the information to the
Bureau but for this section.

This rule is substantively identical to
the statutory provisions that apply to
the submission of privileged
information to the prudential regulators,
State bank and credit union supervisors,
and foreign banking authorities in the
course of their supervisory or regulatory
processes.8 Once effective, the proposed
rule is intended to govern all claims, in
Federal and State court, that an entity
has waived any applicable privilege by
providing information requested by the
Bureau pursuant to its supervisory or
regulatory authority.

As noted, the Bureau has exclusive
authority to supervise depository
institutions and credit unions with more
than $10,000,000,000 in assets, as well
as their affiliates and service providers,
for purposes of assessing such
institutions’ compliance with the
requirements of Federal consumer
financial law; obtaining information
about the activities subject to such laws
and the associated compliance systems
or procedures of such entities; and
detecting and assessing associated risks
to consumers and markets for consumer
financial products and services.® The
Bureau believes, based on the historical
experience of the prudential regulators
and state banking supervisors, and its
experience to date, that effective
supervision may often require review of
supervised entities’ privileged
information. For example, part of a
strong compliance program is self-
monitoring for consumer protection
issues. Supervised entities often employ

8See 12 U.S.C. 1785(j), 1828(x).

9 See Dodd-Frank Act §1025(b)(1); 12 U.S.C.
5515(b)(1). The Bureau will supervise
nondepository supervised entities for the same
purposes. See Dodd-Frank Act § 1024(b), 12 U.S.C.
5514(b).

inside or outside counsel to conduct
analyses regarding whether the entity is
in compliance with Federal consumer
financial law. The Bureau may require
access to these analyses, which may be
subject to the attorney-client privilege,
to assess effectively the adequacy of
supervised entities’ compliance with
Federal consumer financial law as well
as these entities’ systems and
procedures for compliance with Federal
consumer financial law.

The experience of the prudential
regulators prior to the enactment of the
Financial Services Regulatory Relief Act
(FSRRA) also demonstrates the need for
the proposed rule. For example, the
Office of the Comptroller of the
Currency (OCC) has consistently taken
the position that the submission of
privileged information to its examiners
is not “voluntary” and therefore does
not result in the waiver of any
applicable privilege with respect to
third parties.1® Nonetheless, the OCC
supported enactment of the statutory
“selective waiver”” provision (codified at
12 U.S.C. 1828(x)) in order to provide
greater assurance to its supervised
entities that their submission of
privileged information to the OCC
would not thereby waive any applicable
privilege with respect to third parties.1?
According to the OCC, the provision
would “improve [its] ability to obtain
information from regulated entities” and
“significantly enhance the free flow of
information between the OCC and the
institutions [it] supervise[s].” 12

Similarly, although the Bureau
believes that supervised entities do not
waive any applicable privilege with
respect to third parties by providing
privileged information to the Bureau,

10 See OCC Interpretive Letter, 1991 WL 338409
(Dec. 3, 1991); Statement of Julie L. Williams, First
Senior Deputy Comptroller and Chief Counsel,
Office of the Comptroller of the Currency, before the
U.S. House Subcommittees on General Oversight
and Investigations and on Financial Institutions and
Consumer Credit, Committee on Financial Services,
on Coordination and Information Sharing among
Financial Institution Regulators, 20 No. 2 OCC Q.].
45,2001 WL 1002162 (Mar. 6, 2001).

11 See Statement of Julie L. Williams, First Senior
Deputy Comptroller and Chief Counsel, Office of
the Comptroller of the Currency, before the Senate
Committee on Banking, Housing and Urban Affairs,
Hearing: Consideration of Regulatory Relief
Proposals, 2006 WLNR 3558037 (Mar. 1, 2006).

12]d.; see also Testimony of Donald L. Kohn,
Member of the Board of Governors of the Federal
Reserve System, before the Senate Committee on
Banking, Housing and Urban Affairs, Regulatory
Relief—Part 1, 2006 WLNR 3557970 (Mar. 2, 2006)
(supporting passage of the selective waiver
provision because it would “[f]acilitate the flow of
information during the supervisory process by
clarifying that depository institutions and others do
not waive any privilege they may have with respect
to information when they provide the information
to a federal, state, or foreign banking authority as
part of the supervisory process.”).
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the Bureau proposes issuing 12 CFR
1070.48 to provide greater assurances to
supervised entities and thereby facilitate
the Bureau’s supervisory and regulatory
processes. Certain supervised entities
have expressed concern that providing
privileged information to Bureau
supervisory personnel could waive the
entities’ privilege with respect to third
parties. This concern is based on
judicial decisions holding that entities
have waived the attorney-client
privilege or the work product privilege
with respect to third parties by
providing information outside of the
supervisory context to other Federal
agencies, primarily the Department of
Justice (DOJ) and the Securities and
Exchange Commission (SEC).13 In
addition, the statutory selective waiver
provisions contained in the National
Credit Union Act and the Federal
Deposit Insurance Act do not explicitly
apply to information submitted to the
Bureau.14

In response to these concerns, on
January 4, 2012, the Bureau’s General
Counsel issued a letter, CFPB Bulletin
12-01, expressing the Bureau’s
considered view that the submission of
privileged information to the Bureau in
response to requests made pursuant to
the Bureau’s supervisory authority does
not result in the waiver of any
applicable privilege a supervised entity
may claim in response to a request or
demand for the same information by a
third party.® In its letter, the Bureau
explained that, like the prudential
regulators, its supervisory authority
encompasses the authority to compel
supervised entities to provide privileged
information and, therefore, a supervised
entity’s submission of privileged

13 See, e.g., In re Qwest Commc’ns Int’l, Inc., 450
F.3d 1179 (10th Cir. 2006) (holding that providing
information to DOJ and the SEC in the course of
their investigation waived the protections of the
attorney-client privilege and work product doctrine
applicable to that information); In re Columbia
Healthcare Corp. Billing Practices Litig., 293 F.3d
289 (6th Cir. 2002) (holding that providing
information to the DOJ pursuant to its investigation
of Columbia’s billing practices waived any claim
that the information was subject to the attorney-
client privilege or work product doctrine);
Westinghouse Elec. Corp. v. Phillipines, 951 F.2d
1414 (3d Cir. 1991) (holding that the disclosure of
documents to the SEC and the DOJ in order to
cooperate with their investigations waived the
attorney-client privilege and the work product
doctrine with respect to those documents); but see
Diversified Indus., Inc. v. Meredith, 572 F.2d 596
(8th Cir. 1978) (en banc) (holding that providing
information to the SEC in the course of its
investigation did not result in a waiver of attorney-
client privilege with respect to third parties).

14 See 12 U.S.C. 1785(j), 1828(x); see also 12
U.S.C. 1813(z) (defining Federal banking agency as
the OCC, the Board, and the FDIC).

15 This letter is available on the Bureau’s Web site
at http://files.consumerfinance.gov/f/2012/01/

GC bulletin_12-01.pdyf.

information to the Bureau in response to
a request is not a voluntary disclosure
that would result in the waiver of any
applicable privilege. Although CFPB
Bulletin 12—-01 was addressed to the
Bureau’s supervision of large depository
institutions and credit unions and their
affiliates, the same reasoning applies to
the Bureau’s supervisory authority over
other entities. Courts have affirmed this
view, rejecting claims that supervised
entities have waived applicable
privileges by providing information to
their supervisors.16

Further, when Congress transferred to
the Bureau the prudential regulators’
authority to conduct examinations to
assess compliance with Federal
consumer financial law by large
depository institutions and credit
unions and their affiliates, it also
granted to the Bureau ““all powers and
duties * * * relating” to those
transferred authorities.'” This broad
grant of authority provides the Bureau
with supervisory authority equivalent to
that of the prudential regulators, which
includes the authority to request and
receive information without effecting a

16 See. e.g., Boston Auction Co. v. W. Farm Credit
Bank, 925 F. Supp. 1478, 1481-82 (D. Hawaii 1996)
(no waiver where documents provided to examiners
from the Farm Credit Administration because
disclosure not voluntary); Vanguard Sav. & Loan
Assn v. Banks, No. 93—cv—-4267, 1995 WL 555871,
at *5 (E.D.Pa. Sept. 18, 1995) (holding that the
disclosure of work product privileged information
to state bank regulator is “involuntary’” and,
therefore, does not waive the privilege); United
States v. Buco, Crim. No. 90-10252-H, 1991 WL
82459, at *2 (D. Mass. May 13, 1991) (holding that
“the public interest served by encouraging the free
flow of information between the banks and their
Federal regulators is substantial; a rule which
provided that a bank generally waived its attorney-
client privilege as to materials submitted to federal
regulators would substantially impair that
interest.””). Moreover, in recognition of the need for
a frank, informal, and relatively continuous flow of
communication between supervisory agencies and
the financial institutions they supervise, courts
have long held that supervisory agencies do not
waive the protections of the bank examination
privilege (an offshoot of the deliberative process
privilege) by sharing privileged information with
their supervised entities. See Overby v. United
States Fid. & Guar. Co., 224 F.2d 158, 163 (5th Cir.
1955) (“We do not think that any privilege [of the
OCC] has been waived by putting copies of the
documents in the hands of directors of the bank.”);
In re Subpoena Served Upon the Comptroller of the
Currency, and Sec’y of Bd. of Governors of Fed.
Reserve Sys., 967 F.2d 630, 635 (D.C. Cir. 1992)
(“We do not think that sharing a bank examination
report or other supervisory information with the
subject depository institution can reasonably be
thought to bear upon the continuing need for the
privilege.”). The sound reasons underlying the
preservation of the supervisory agency’s privilege
when it provides information to a supervised entity
apply equally to the communication of privileged
information in the opposite direction, and support
preservation of the supervised entity’s privilege
when it provides privileged information to its
supervisor.

17 See Dodd-Frank Act §1061(b), 12 U.S.C.
5581(b).

waiver of any privilege a supervised
entity may claim with respect to that
information in response to a request or
demand by a third party.

This conclusion is consistent with the
coordinated scheme of supervision
established by Title X of the Dodd-Frank
Act. The prudential regulators and the
Bureau share responsibility for
supervising large depository institutions
and credit unions and are required to
coordinate their examinations and
consult regarding draft reports of
examination.1® As noted, a supervised
entity’s submission of privileged
information to a prudential regulator
does not waive the privilege with
respect to third parties.19 In addition, a
prudential regulator’s provision of a
supervised entity’s privileged
information to the Bureau does not
waive “any privilege applicable to [the]
information.” 20 It would be
incongruous for Congress to provide a
mechanism whereby a person could
pass privileged information through a
prudential regulator to the Bureau
without waiving any applicable
privilege, but could not provide the
information directly to the Bureau
without waiving the privilege.

Furthermore, the prudential
regulators retain primary responsibility
for supervising smaller depository
institutions and credit unions for
compliance with Federal consumer
financial law.21 A central purpose of
Title X of the Dodd-Frank Act was to
enhance the supervision of all entities
for compliance with Federal consumer
financial law and to ensure that Federal
consumer financial law is enforced
consistently.22 These goals would be
undermined if a supervised entity’s
ability to provide privileged information
to supervisory personnel without
risking a waiver were to depend upon
the entity’s size.

Statutes should be construed as a
coherent whole and in a manner
consistent with their purpose.
Accordingly, the Bureau construes its
examination authority to be equivalent
to that of the prudential regulators in
this respect, and continues to adhere to
the position that the submission of
privileged information in response to
requests made pursuant to the Bureau’s
examination authority does not result in
a waiver of any privilege with respect to
third parties. Nonetheless, in order to

18 See Dodd-Frank Act §1025(b), (e), 12 U.S.C.
5515(b), (e).

19 See 12 U.S.C. 1828(x), 1785(j).

20 See 12 U.S.C. 1821(t).

21 See Dodd-Frank Act § 1061(c)(1)(B), 12 U.S.C.
5581(c)(1)(B).

22 See Dodd-Frank Act § 1021(a), 12 U.S.C.
5511(a).
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provide maximum assurance to its
supervised entities, the Bureau is
proposing to exercise its delegated
rulemaking authority to prescribe a rule
intended to govern any third party’s
claim in Federal or State court that a
supervised entity has waived any
applicable privilege by providing
information to the Bureau in the course
of its supervisory or regulatory
processes.

In addition to applying to claims
regarding large depository institutions
and credit unions and their affiliates,
the proposed rule will apply to third
parties’ claims that nondepository
institutions or other persons have
waived any applicable privilege by
providing information to the Bureau in
the course of its supervisory or
regulatory processes. In enacting Title X
of the Dodd-Frank Act, Congress
authorized the Bureau to exercise its
authority to ensure that “Federal
consumer financial law is enforced
consistently, without regard to the
status of a person as a depository
institution, in order to promote fair
competition.” 23 Indeed, Congress
directed the Bureau to “‘seek to
implement and, where applicable,
enforce Federal consumer financial law
consistently for the purpose of ensuring
that all consumers have access to
markets for consumer financial products
and services and that markets for
consumer financial products and
services are fair, transparent, and
competitive.” 2¢ The Bureau’s exercise
of supervisory and regulatory authority
over nondepository institutions and
other persons must, therefore, be
consistent with its exercise of
supervisory and regulatory authority
over large depository institutions and
credit unions and their affiliates.
Accordingly, consistent with the broad
language of 12 U.S.C. 1828(x) adopted
by the proposed rule, the Bureau
intends for the proposed rule to apply
to the submission of privileged
information by any person subject to the
Bureau’s supervisory or regulatory
authority.

Once effective, the rule is intended to
govern all claims by third parties in
Federal or State court that any person
has waived any applicable privilege by
providing information to the Bureau,
even if the submission of such
information to the Bureau occurred
prior to the date the rule became

23 See Dodd-Frank Act § 1021(b)(4), 12 U.S.C.
5511(b)(4).

24 See Dodd-Frank Act § 1021(a), 12 U.S.C.
5511(a) (emphasis added); see also S. Rep. No. 111—
176, at 168 (describing as one of the purposes of
section 1025 of the Dodd-Frank Act as eliminating
opportunities for “‘regulatory arbitrage”).

effective. Furthermore, as the Bureau
stated in CFPB Bulletin 12-01, the
Bureau is prepared to take all reasonable
and appropriate steps to assist
supervised entities in rebutting any
claims made in Federal or State court,
both before and after the rule’s effective
date, that supervised entities have
waived any privilege by providing
privileged information to the Bureau.

B. Amendment of 12 CFR 1070.47

The Bureau also proposes to readopt
in modified form its rule regarding the
effect upon any applicable privilege
when the Bureau discloses information
pursuant to its authority under subpart
D of its Rules Relating to the Disclosure
of Records and Information. The
proposed rule would provide as follows:

(c) Non-waiver.

(1) In General. The CFPB shall not be
deemed to have waived any privilege
applicable to any information by
transferring that information to, or
permitting that information to be used
by, any Federal or State agency.

(2) Rule of Construction. Paragraph (1)
shall not be construed as implying that
any person waives any privilege
applicable to any information because
paragraph (1) does not apply to the
transfer or use of that information.

Under subpart D, appropriate Bureau
personnel are authorized to disclose
confidential information to certain
individuals and entities in certain
circumstances. For example, the Bureau
is authorized to disclose, in appropriate
circumstances, confidential information
to another Federal or State agency.25 On
July 28, 2011, the Bureau issued an
interim final rule, which provides that
“[tlhe provision by the CFPB of any
confidential information pursuant to
this subpart does not constitute a
waiver, or otherwise affect, any
privilege any agency or person may
claim with respect to such information
under federal law.” 26 In the preamble,
the Bureau stated that this paragraph
was intended to clarify ““that disclosures
of confidential information pursuant to
subpart D are not intended and should
not be construed to constitute a waiver
of any privileges that are otherwise
available to the CFPB or to any agency
or person with respect to this
confidential information.” 27 The
Bureau requested comments on its
interim final rule, but did not receive
any comments on this particular
provision.

25 See 12 CFR 1070.43.

26 See 12 CFR 1070.47(c).

27 See Interim Final Rule, 76 FR 45372, 45375—
76 (July 28, 2011) (emphasis added).

The Bureau proposes to readopt this
rule in slightly modified form to clarify
that it is intended not merely to express
the Bureau’s intent not to waive any
applicable privilege, but to provide the
applicable rule of decision for any
claim, in Federal or State court, that the
Bureau has waived any applicable
privilege—whether the privilege belongs
to the Bureau, another Federal or State
agency, or a regulated entity—by
sharing information with a Federal or
State agency pursuant to subpart D.28
The Bureau also proposes to limit the
rule to disclosures to Federal and State
agencies. Congress generally directed
the Bureau to coordinate its regulatory
activities with other Federal and State
agencies ‘‘to promote consistent
regulatory treatment of consumer
financial and investment products and
services.” 29 In addition, Congress
specifically directed the Bureau to share
draft and final reports of examination
with other Federal and State agencies,
and authorized the Bureau to engage in
joint investigations with other Federal
and State agencies.3? The coordinated
intergovernmental action envisioned by
Title X of the Dodd-Frank Act would be
significantly hampered if the Bureau
were not able to exchange privileged
information with these agencies freely.
The Bureau believes that courts would
be unlikely to find a waiver of privilege
in these circumstances. Nonetheless, in
order to provide assurances comparable
to those provided by 12 U.S.C. 1821(t),
the Bureau proposes to adopt a rule
providing that “[t]he Bureau shall not be
deemed to have waived any privilege
applicable to any information by
transferring that information or
permitting that information to be used
by any Federal or State agency.” In
other contexts in which the Bureau
discloses information pursuant to
subpart D, the Bureau expects
determinations regarding privilege
waiver to be made by the courts
pursuant to otherwise applicable law.

IIL. Legal Authority

A. Rulemaking Authority

The Bureau’s proposed rule is based
on its authority to “prescribe rules
regarding the confidential treatment of
information obtained from persons in
connection with the exercise of its
authorities under Federal consumer

28 The Bureau believes that the prudential
regulators’ ability to transfer information to other
Federal agencies without effecting a waiver is also
a “power[] * * * relating” to the transferred
supervision authority that was granted to the
Bureau by section 1061 of the Dodd-Frank Act.

29 See Dodd-Frank Act §1015, 12 U.S.C. 5495.

30 See Dodd-Frank Act §§1022(c)(6)(C), 1025(e),
1052(a); 12 U.S.C. 5512(c)(6)(C); 5515(e); 5562(a).
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financial laws.” 31 As explained above,
the proposed 12 CFR 1070.48 will
ensure that the confidential and
privileged nature of information
obtained by the Bureau in the course of
any supervisory or regulatory process is
not waived, destroyed, or modified by
compliance with the Bureau’s requests
for information. The proposed
amendment to 12 CFR 1070.47(c)
ensures that the sharing of information
with Federal and State agencies
mandated or authorized by Title X of
the Dodd-Frank Act does not affect the
confidential and privileged nature of the
information.

In addition, the Bureau relies on its
general rulemaking authority to
“prescribe rules * * * as may be
necessary or appropriate to enable the
Bureau to administer and carry out the
purposes and objectives of the Federal
consumer financial laws, and to prevent
evasions thereof.”” 32 The supervision
and other authorities provided by Title
X of the Dodd-Frank Act are
components of “Federal consumer
financial law.” As explained above, the
proposed rules are necessary and
appropriate measures to ensure that the
Bureau is able to implement these
authorities, and to do so consistently
“without regard to the status of a person
as a depository institution, in order to
promote fair competition.” 33 By
providing greater certainty to supervised
entities, this rule will also prevent
evasions of the Bureau’s supervisory
and other authorities based on concerns
about the risk of waiving privilege.

Finally, the Bureau also relies on its
authority to “prescribe rules to facilitate
the supervision of [nondepository
institutions] and assessment and
detection of risks to consumers.” 3¢ For
the reasons discussed above, the
proposed rule will facilitate the
Bureau’s supervision of nondepository
institutions and thereby enhance the
Bureau’s ability to assess and detect
risks to consumers.

31 See Dodd-Frank Act §1022(c)(6)(A); 12 U.S.C.
5512(c)(6)(A).

32 See Dodd-Frank Act § 1022(b)(1), 12 U.S.C.
5512(b)(1).

33 See Dodd-Frank Act §1021(b)(4), 12 U.S.C.
5511(b)(4); see also Dodd-Frank Act §1021(a), 12
U.S.C. 5511(a).

34 See Dodd-Frank Act §1024(b)(7)(A), 12 U.S.C.
5514(b)(7)(A). This rulemaking does not concern
supervisory requirements or coordinated
registration systems for nondepository institutions.
Accordingly, the Bureau has determined that
consultation with state agencies is not appropriate.
See Dodd-Frank Act § 1024(b)(7)(D); 12 U.S.C.
5514(b)(7)(D).

B. Section 1022(b)(2) of the Dodd-Frank
Act

In developing the proposed rule, the
Bureau has conducted an analysis of
potential benefits, costs, and impacts,
and has consulted or offered to consult
with the prudential regulators and the
Federal Trade Commission, including
regarding consistency with any
prudential, market, or systemic
objectives administered by such
agencies.35

The proposed rule provides that the
submission by any person of
information to the Bureau in the course
of the Bureau’s supervisory or
regulatory processes does not waive or
otherwise affect any privilege such
person may claim with respect to such
information under Federal or State law
as to any other person or entity. The
proposed rule also provides that the
Bureau’s provision of privileged
information to another Federal or State
agency does not waive any applicable
privilege.

As explained above, the Bureau
believes that the submission by any
person of any information to the Bureau
in the course of the Bureau’s
supervisory or regulatory processes, or
the Bureau’s transfer of privileged
information to other Federal and State
agencies, generally does not waive or
otherwise affect any privilege a person
may claim with respect to such
information under Federal or State law
as to any other person or entity. The
proposed rule would codify this
understanding in order to provide
entities subject to the Bureau’s
supervisory or regulatory authority
further assurances that the submission
of privileged information to the Bureau,
or the Bureau’s subsequent transmission
of the information to other government
agencies, will not affect the privileged
and confidential nature of the
information. Because the proposed rule
generally will not result in a
determination regarding the privileged
nature of information different than that
which would have been reached in the
absence of the rule, the proposed rule is
not expected to impose any costs on

35 Specifically, section 1022(b)(2)(A) calls for the
Bureau to consider the potential benefits and costs
of a regulation to consumers and covered persons,
including the potential reduction of access by
consumers to consumer financial products or
services; the impact on depository institutions and
credit unions with $10 billion or less in total assets
as described in section 1026 of the Act; and the
impact on consumers in rural areas. The manner
and extent to which the provisions of section
1022(b)(2) apply to a rule of this kind that does not
establish standards of conduct is unclear.
Nevertheless, to inform this rulemaking more fully,
the Bureau performed the described analyses and
consultations.

consumers or covered persons or to
impact consumers’ access to consumer
financial products or services. Notably,
the rule does not impose obligations on
covered persons to provide information;
rather, any requirement to provide
information stems from the Bureau’s
authority under existing law.

Assuming, however, that the
proposed rule would result in a
determination regarding the privileged
nature of information different than that
which would be reached under existing
law, the proposed rule would benefit
covered persons by protecting any
applicable privilege a covered person
that provides information to the Bureau
may claim in response to a third party’s
claim of waiver. Furthermore, in that
scenario, the proposed rule could
impose a potential cost on consumers or
covered persons involved in subsequent
third-party litigation regarding a
supervised entity to the extent the rule,
as opposed to existing law, prevents
them from compelling privileged
information subject to the rule pursuant
to a theory of waiver.

Finally, the proposed rule has no
unique impact on insured depository
institutions or insured credit unions
with less than $10,000,000,000 in assets
as described in section 1026 of the
Dodd-Frank Act. Nor does the proposed
rule have a unique impact on rural
consumers.

The Bureau requests comments on the
potential benefits, costs, and impacts of
the proposal.

IV. Request for Comment

The Bureau invites comments on all
aspects of this notice and the proposed
rule, including the proposed rule’s
scope.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires each agency to consider
the potential impact of its regulations on
small entities, including small
businesses, small governmental units,
and small not-for-profit organizations.

The RFA generally requires an agency
to conduct an initial regulatory
flexibility analysis (IRFA) and a final
regulatory flexibility analysis (FRFA) of
any rule subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The Bureau also is subject to certain
additional procedures under the RFA
involving the convening of a panel to
consult with small business
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representatives prior to proposing a rule
for which an IRFA is required.

When an agency issues a rulemaking
proposal, the RFA requires the agency
to, “prepare and make available for
public comment an initial regulatory
flexibility analysis,” which will
“describe the impact of the proposed
rule on small entities.” The RFA allows
an agency to certify a rule, in lieu of
preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.

An IRFA is not required for this
proposal because, if adopted, it would
not have a significant economic impact
on a substantial number of small
entities. The proposed rule does not
impose obligations or standards of
conduct on any entities. In any event, as
noted, the submission by any person of
any information to the Bureau in the
course of the Bureau’s supervisory or
regulatory processes or the Bureau’s
later disclosure of such submitted
material generally does not waive or
otherwise affect any privilege such
person may claim with respect to such
information under Federal or State law
as to any other person or entity. The
proposed rule is intended to codify this
result in order to give further assurance
to entities subject to the Bureau’s
authority. Any requirement to provide
information stems from the Bureau’s
authority under existing law, not the
proposed rule. To the extent that the
proposed rule alters existing law, it
protects any applicable privilege under
Federal or State law that a covered
person that provides information to the
Bureau may claim.

Accordingly, the undersigned hereby
certifies that, if promulgated, the
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 12 CFR Part 1070,
Subpart D

Confidential business information,
Consumer protection, Privacy.
Authority and Issuance

For the reasons set forth in the
preamble, the Bureau proposes to
amend 12 CFR part 1070, subpart D, as
set forth below:

PART 1070—DISCLOSURES OF
RECORDS AND INFORMATION

Subpart D—Confidential Information
1. The authority citation for part 1070
continues to read as follows:

Authority: 12 U.S.C. 3401; 12 U.S.C. 5481
et seq.; 5 U.S.C. 552; 5 U.S.C. 552a; 18 U.S.C.

1905; 18 U.S.C. 641; 44 U.S.C. ch. 30; 5
U.S.C. 301.

2. Amend § 1070.47 by revising
paragraph (c) to read as follows:

§1070.47 Other Rules Regarding
Disclosure of Confidential Information.
* * * * *

(c) Non-waiver. (1) In General. The
CFPB shall not be deemed to have
waived any privilege applicable to any
information by transferring that
information to, or permitting that
information to be used by, any Federal
or State agency.

(2) Rule of Construction. Paragraph (1)
shall not be construed as implying that
any person waives any privilege
applicable to any information because
paragraph (1) does not apply to the
transfer or use of that information.

3. Add §1070.48 to subpart D to read
as follows:

§1070.48 Privileges not affected by
disclosure to the CFPB.

(a) In General. The submission by any
person of any information to the CFPB
for any purpose in the course of any
supervisory or regulatory process of the
Bureau shall not be construed as
waiving, destroying, or otherwise
affecting any privilege such person may
claim with respect to such information
under Federal or State law as to any
person or entity other than the CFPB.

(b) Rule of Construction. Paragraph (a)
shall not be construed as implying or
establishing that—

(1) Any person waives any privilege
applicable to information that is
submitted or transferred under
circumstances to which paragraph (a)
does not apply; or

(2) Any person would waive any
privilege applicable to any information
by submitting the information to the
CFPB but for this section.

Dated: March 12, 2012.

Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 20126254 Filed 3—14-12; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0264; Directorate
Identifier 2011-NM-179-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Airbus Model A300 B4-603, B4-605R,
and B4-622R airplanes; Model A300
C4-605R Variant F airplanes; and Model
A300 F4-600R series airplanes. This
proposed AD was prompted by a report
that chafing was detected between the
autopilot electrical wiring conduit and
the wing bottom skin. This proposed AD
would require modifying the wiring
installation on the right-hand wing. We
are proposing this AD to prevent
sparking due to electrical chafing when
flammable vapors are present in the
area, which could cause an uncontrolled
fire.

DATES: We must receive comments on
this proposed AD by April 30, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—-3356; phone: (425) 227-2125;
fax: (425) 227-1149; email:
Dan.Rodina@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0264; Directorate Identifier
2011-NM-179—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0161,
dated August 26, 2011 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

During a scheduled general visual
inspection in a zone adjacent to a fuel tank
(zone 675) chafing was detected between the
autopilot electrical wiring conduit and the
wing bottom skin.

This condition, in the scope of published
FAA SFAR88 [Special Federal Aviation
Regulation] and JAA [Joint Aviation
Authority] Internal Policy INT/POL/25/12, is
considered on ground to be a potential source

of explosive condition due to the risk of a
spark with electrical wire chafing when
flammable vapours are present in the area. If
left uncorrected, this condition could lead to
an uncontrolled fire.

For the reasons described above, this
[EASA] AD requires modification of the
wiring installation to improve the routing
and the protection of the harnesses in the
zone 675/Rib 6 of the Right Hand wing.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A300-24-6109, dated July 4,
2011. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 132 products of U.S.
registry. We also estimate that it would
take about 7 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $1,720 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$305,580, or $2,315 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-0264;
Directorate Identifier 2011-NM-179-AD.
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(a) Comments Due Date

We must receive comments by April 30,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A300 B4—
603, B4—605R, and B4—622R airplanes; Model
A300 C4-605R Variant F airplanes; and
Model A300 F4-605R and F4-622R

airplanes; certificated in any category; all
serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 92.

(e) Reason

This AD was prompted by a report that
chafing was detected between the autopilot
electrical wiring conduit and the wing
bottom skin. We are issuing this AD to
prevent sparking due to electrical chafing
when flammable vapors are present in the
area, which could cause an uncontrollable
fire.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Modification

Within 30 months or 4,500 flight hours
after the effective date of this AD, whichever
occurs first: Modify the wiring in zone 675
of the right-hand wing, in accordance with
the Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-24-6109,
dated July 4, 2011.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: (425) 227-2125; fax: (425) 227—1149;
email: Dan.Rodina@faa.gov. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(i) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2011-0161,
dated August 26, 2011; and Airbus
Mandatory Service Bulletin A300-24-6109,
dated July 4, 2011; for related information.

Issued in Renton, Washington, on March 1,
2012.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2012-6246 Filed 3—14-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0265; Directorate
Identifier 2010-NM-216-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain Dassault Aviation
Model FALCON 7X airplanes. The
existing AD currently requires revising
the Abnormal Procedures and
Limitations sections of the Dassault F7X
airplane flight manual. Since we issued
that AD, we have determined that
additional actions are necessary to
address the identified unsafe condition.
This proposed AD would require
performing a test of the power
distribution control units (PDCU) cards
and generator control units (GCU) cards
to detect faculty components, and if any
faulty components are found, replacing
any affected PDCU or GCU card. We are
proposing this AD to detect and correct
a leakage failure mode of transient
voltage suppression (TVS) diodes used
on PDCU cards or GCU cards in the
primary power distribution boxes
(PPDB), which, in combination with
other system failures, could lead to loss
of controllability of the airplane.

DATES: We must receive comments on
this proposed AD by April 30, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For Dassault service information
identified in this proposed AD, contact
Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606;
telephone 201-440-6700; Internet
http://www.dassaultfalcon.com. For
Goodrich Corporation, Power Systems,
1555 Corporate Woods Parkway,
Uniontown, Ohio 44685—8799;
telephone 330-487-2007; fax 330—487—
1902; email
twinsburg.techpubs@goodrich.com;
Internet http://www.goodrich.com/
TechPubs. You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0265; Directorate Identifier
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2010-NM-216—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On August 11, 2010, we issued AD
2010-18-03, Amendment 39-16416 (75
FR 51931, August 24, 2010). That AD
required actions intended to address an
unsafe condition on certain Dassault
Aviation Model FALCON 7X airplanes.
The preamble of AD 2010-18-03
explains that we consider the
requirements of that AD “interim
action” and are considering further
rulemaking to mandate inspection
(testing) of the PDCU and GCU cards
and replacement of faulty cards, as
required by European Aviation Safety
Agency AD 2010-0073, dated April 15,
2010. The planned compliance time for
those actions would allow enough time
for prior public comment on the merits
of those actions. This proposed AD
follows from that determination.

The unsafe condition is a leakage
failure mode of TVS diodes used on
PDCU or GCU cards in the PPDB,
which, in combination with other
system failures, could lead to loss of
controllability of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Dassault Aviation has issued
Mandatory Service Bulletin 7X-133,
dated December 4, 2009. Goodrich
Power Systems has issued the following
service bulletins:

e Goodrich Service Bulletin
80232190-24-01, dated August 13,
2009;

e Goodrich Service Bulletin
80232191-24-01, dated August 13,
2009; and

e Goodrich Service Bulletin
80232192-24-01, dated August 13,
2009.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 9 products of U.S. registry.

The actions that are required by AD
2010-18-03, Amendment 39-16416 (75
FR 51931, August 24, 2010), and
retained in this proposed AD, take about
4 work-hours per product, at an average
labor rate of $85 per work hour. Based
on these figures, the estimated cost of
the currently required actions is $340
per product.

We estimate that it would take about
4 work-hours per product to comply
with the new basic requirements of this
proposed AD. The average labor rate is
$85 per work-hour. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$3,060, or $340 per product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD. We have
no way of determining the number of
products that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing AD 2010-18-03, Amendment
39-16416 (75 FR 51931, August 24,
2010), and adding the following new
AD:

Dassault Aviation: Docket No. FAA-2012—
0265; Directorate Identifier 2010-NM—
216—AD.

(a) Comments Due Date

We must receive comments by April 30,
2012.
(b) Affected ADs

This AD supersedes AD 2010-18-03,
Amendment 39-16416 (75 FR 51931, August
24, 2010).

(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 7X airplanes, certificated in
any category, all serial numbers except those

on which Dassault Aviation Modification
M?724 is embodied.
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(d) Subject

Air Transport Association (ATA) of
America Code 24: Electrical Power.

(e) Reason

This AD was prompted by a determination
that additional actions are necessary to
address the identified unsafe condition
identified in AD 2010-18-03, Amendment
39-16416 (75 FR 51931, August 24, 2010).
We are issuing this AD to detect and correct
a leakage failure mode of transient voltage
suppression (TVS) diodes used on power
distribution control units (PDCU) cards or
generator control units (GCU) cards in the
primary power distribution boxes, which, in
combination with other system failures,
could lead to loss of controllability of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Airplane Flight Manual
Revision (AFM)

This AFM revision is retained from AD
2010-18-03, Amendment 39-16416 (75 FR
51931, August 24, 2010): Within 30 days after
September 8, 2010 (the effective date of AD
2010-18-03, Amendment 39-16416 (75 FR
51931, August 24, 2010)), revise the
Abnormal Procedures and Limitations
sections of the Dassault F7X AFM to include
the following statement. This may be done by
inserting copies of this AD into the AFM
Limitations section and Abnormal
Procedures section.

“Upon display of ELEC:BUS MISCONFIG
TIED in Crew Alerting System (Abnormal
procedure 3—190-20), land at nearest suitable
airport

Upon display of ELEC:LH ESS PWR LO or
ELEC:LH ESS NO PWR (Abnormal procedure
3-190-40), land at nearest suitable airport

Upon display of ELEC:RH ESS PWR LO
and ELEC:RH ESS NO PWR (Abnormal
procedure 3—190—45), land at nearest suitable
airport

Upon display of HYD:BACKUP PUMP HI
TEMP (Abnormal procedure 3-250-15), set
off the pump and if the backup pump is still
rotating (green) in hydraulic synoptic,
descend to a safe altitude or below 15,000 ft

Caution: These temporary amendments
take precedence over the same procedures
displayed through the Electronic Check List
(ECL) in the aeroplane.”

Note 1 to paragraph (g) of this AD: When
a statement identical to that in paragraph (g)
of this AD has been included in the
Limitations section and Abnormal
Procedures section in the general revisions of
the AFM, the general revisions may be
inserted into the AFM, and the copy of this
AD may be removed.

(h) New Requirements of This AD: Test the
PDCU and GCU Cards

For airplanes identified in Dassault
Mandatory Service Bulletin 7X-133, dated
December 4, 2009: Within 9 months after the
effective date of this AD, perform a test of the
PDCU and GCU cards to detect faulty

components, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin 7X-133, dated
December 4, 2009. If any faulty components
are found, before further flight, replace any
affected PDCU or GCU card, in accordance
with the Accomplishment Instructions of
Dassault Aviation Mandatory Service
Bulletin 7X-133, dated December 4, 2009.

(i) Optional Method of Compliance

For airplanes identified in Dassault
Mandatory Service Bulletin 7X-133, dated
December 4, 2009: Accomplishing the actions
specified in paragraph (h) of this AD, within
9 months after the effective date of this AD,
in accordance with the service information
specified in paragraphs (i)(1), (i)(2), and (i)(3)
of this AD, is acceptable for compliance with
the actions specified in paragraph (h) of this
AD.

(1) Goodrich Service Bulletin 80232190—
24-01, dated August 13, 2009.

(2) Goodrich Service Bulletin 80232191
24-01, dated August 13, 2009.

(3) Goodrich Service Bulletin 80232192—
24-01, dated August 13, 2009.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0073,
dated April 15, 2010, and the service
bulletins specified in paragraphs (k)(1)
through (k)(4) of this AD, for related
information.

(1) Dassault Aviation Mandatory Service
Bulletin 7X-133, dated December 4, 2009.

(2) Goodrich Service Bulletin 80232190—
24-01, dated August 13, 2009.

(3) Goodrich Service Bulletin 80232191—
24-01, dated August 13, 2009.

(4) Goodrich Service Bulletin 80232192—
24-01, dated August 13, 2009.

Issued in Renton, Washington, on March 1,
2012.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-6249 Filed 3—14—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1213; Airspace
Docket No. 11-ANM-23]

Proposed Amendment of Class E
Airspace; Dillon, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Dillon
Airport, Dillon, MT. Controlled airspace
is necessary to accommodate aircraft
using new Area Navigation (RNAV)
Global Positioning System (GPS)
standard instrument approach
procedures at Dillon Airport. This
action also would make an adjustment
to the geographic coordinates of the
airport. The FAA is proposing this
action to enhance the safety and
management of aircraft operations at
Dillon Airport, Dillon, MT.

DATES: Comments must be received on
or before April 30, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590;
telephone (202) 366—9826. You must
identify FAA Docket No. FAA-2011—
1213; Airspace Docket No. 11-ANM-23,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
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by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2011-1213 and Airspace Docket No. 11—
ANM-23) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-1213 and
Airspace Docket No. 11-ANM-23". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,

Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
airspace extending upward from 700
feet above the surface at Dillon Airport,
Dillon, MT. Controlled airspace is
necessary to accommodate aircraft using
the new RNAYV (GPS) standard
instrument approach procedures at
Dillon Airport. The geographic
coordinates of the airport also would be
updated to coincide with the FAA’s
aeronautical database. This action
would enhance the safety and
management of aircraft operations at
Dillon Airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has (clletermined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;
(2) is not a ““significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the

FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
create additional controlled airspace at
Dillon Airport, Dillon, MT.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E.
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Dillon, MT [Modified]

Dillon Airport, MT

(Lat. 45°15"19” N, long. 112°3309” W.)

That airspace extending upward from 700
feet above the surface within a 9.2-mile
radius of the Dillon Airport; that airspace
extending upward from 1,200 feet above the
surface within 8.3 miles northwest and 5.3
miles southeast of the Dillon Airport 025°
bearing extending from the airport to 20.9
miles northeast; and that area bounded by a
line beginning at lat. 45°17°00” N., long.
112°48’00” W.; to lat. 45°10°00” N., long.
112°41°00” W.; to lat. 44°57°00” N., long.
112°37°00” W.; to lat. 44°57’30” N., long.
112°33’30” W.; to lat. 44°30°00” N., long.
112°25’00” W.; to lat. 44°30°00” N., long.
112°30°00” W.; to lat. 45°06°00” N., long.
113°09’00” W., thence to the point of
beginning; that airspace extending upward
from 11,700 feet MSL within 6.6 miles west
and 9.2 miles east of the Dillon Airport 168°
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bearing extending 17 miles south of the
airport.

Issued in Seattle, Washington, on March 8,
2012.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2012-6344 Filed 3-14-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0217; Airspace
Docket No. 12—-AEA-2]

Proposed Establishment of Class D
and E Airspace Amendment of Class E
Airspace; East Hampton, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class D and E airspace and
amend existing Class E airspace at East
Hampton, NY, to accommodate the new
air traffic control tower at East Hampton
Airport. Controlled airspace is necessary
for the safety and management of
instrument flight rules (IFR) operations
at the airport. This action also would
update the geographic coordinates of the
airport’s existing Class E airspace.
DATES: 0901 UTC. Comments must be
received on or before April 30, 2012.
The Director of the Federal Register
approves this incorporation by reference
action under title 1, Code of Federal
Regulations, part 51, subject to the
annual revision of FAA, Order 7400.9
and publication of conforming
amendments.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Ave. SE., Washington, DC
20590-0001; Telephone: 1-800-647—
5527; Fax: 202—-493-2251. You must
identify the Docket Number FAA-2012—
0217; Airspace Docket No. 12-AEA-2,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal Holidays.

An informal docket may also be
examined during normal business hours
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Airspace Specialist, Operations
Support Group, Eastern Service Center,
Air Traffic Organization, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-6364.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify both docket numbers (FAA
docket number. FAA-2012-0217;
Airspace Docket No. 12—AEA-2) and be
submitted in triplicate to the Docket
Management System (see ADDRESSES
section for address and phone number).
You may also submit comments through
the Internet at http://
www.regulations.gov. Those wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. The postcard
will be date/time stamped and returned
to the commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov/airports_
airtraffic/air traffic/publications/
airspace_amendments/. Additionally,

any person may obtain a copy of this
notice by submitting a request to the
Federal Aviation Administration (FAA),
Office of Air Traffic Airspace
Management, ATA—-400, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class D airspace, Class E surface area
airspace and amend existing Class E
airspace extending upward from 700
feet above the surface at East Hampton
Airport, East Hampton, NY. Controlled
airspace is necessary to support the
operation of the new air traffic control
tower, and would enhance the safety
and management of IFR operations at
the airport. Also, the geographic
coordinates would be adjusted for the
airport’s existing controlled airspace
area to be in concert with the FAAs
aeronautical database.

Class D and E airspace designations
are published in Paragraphs 5000, 6002,
and 6005 respectively, of FAA Order
7400.9V, dated August 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.
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The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This proposed rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class D and E airspace
and amend existing Class E airspace at
East Hampton Airport, East Hampton,
NY.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for Part 71
will continue to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D airspace

* * * * *

AEANYD East Hampton, NY [NEW]

East Hampton Airport, NY

(Lat. 40°57°34” N., long. 72°1506” W.)
That airspace extending upward from the
surface up to and including 2,500 feet MSL
within a 4.8-mile radius of East Hampton
Airport. This Class D airspace area is
effective during specific dates and times
established in advance by a Notice to

Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AEANY E2 East Hampton, NY [NEW]

East Hampton Airport, NY

(Lat. 40°57°34” N., long. 72°15’06” W.)
That airspace extending upward from the
surface within a 4.8-mile radius of East
Hampton Airport. This Class E airspace area
is effective during specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEANY E5 East Hampton, NY [Amended]
East Hampton Airport, NY
(Lat. 40°57734” N., long. 72°15’06” W.)

That airspace extending upward from 700
feet above the surface within a 7.3-mile
radius of East Hampton Airport.

Issued in College Park, Georgia, on March
9, 2012.
Barry A. Knight

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2012-6338 Filed 3—14-12; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
[RIN 3084-AB15]

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (“Appliance Labeling Rule”)

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission proposes
several amendments to improve the
Appliance Labeling Rule by
streamlining requirements for
manufacturers, increasing the
availability of labels for consumers, and
clarifying various aspects of the Rule.
Specifically, the proposed amendments
would eliminate duplicative reporting
requirements for manufacturers,
introduce a uniform method for
attaching labels to appliances, place
EnergyGuide labels on room air
conditioner boxes instead of on the
products themselves, improve current

Web site disclosures, and revise ceiling
fan labels. The proposed amendments
also would clarify enforcement rules for
data reporting, testing access, and Web
site disclosures. The Commission
requests comments on these proposed
changes. In addition, as a part of the
Commission’s systematic review of its
regulations and guides, the Commission
seeks comments on the Rule’s overall
costs and benefits and its overall
regulatory and economic impact.

DATES: Written comments must be
received by May 16, 2012.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form by
following the instructions in section VL
of the SUPPLEMENTARY INFORMATION
section below. Comments in electronic
form should be submitted using the
following weblink: https://
ftepublic.commentworks.com/ftc/
energylabelingamendmentsnprm (and
following the instructions on the web-
based form). Comments filed in paper
form should be mailed or delivered to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-135 (Annex A), 600
Pennsylvania Avenue NW., Washington,
DC 20580, in the manner detailed in the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Room M—-8102B,
600 Pennsylvania Avenue NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:

I. FTC’s Appliance Labeling Rule

The Commission’s Appliance
Labeling Rule, issued pursuant to the
Energy Policy and Conservation Act
(EPCA),* requires energy labeling for
major household appliances and other
consumer products to help consumers
compare competing models.2 When first
published in 1979,3 the Rule applied to
eight appliance categories: refrigerators,
refrigerator-freezers, freezers,
dishwashers, water heaters, clothes
washers, room air conditioners, and
furnaces. Subsequently, the Commission
expanded the Rule’s coverage to include
categories such as central air
conditioners, heat pumps, plumbing
products, lighting products, ceiling fans,
and televisions.*

142 U.S.C. 6291 et seq.

2For more information about the Rule, see
http://www.ftc.gov/appliances.

344 FR 66466 (Nov. 19, 1979).

4 See 52 FR 46888 (Dec. 10, 1987) (central air
conditioners and heat pumps); 54 FR 28031 (Jul. 5,


https://ftcpublic.commentworks.com/ftc/energylabelingamendmentsnprm
https://ftcpublic.commentworks.com/ftc/energylabelingamendmentsnprm
https://ftcpublic.commentworks.com/ftc/energylabelingamendmentsnprm
http://www.ftc.gov/appliances
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The Rule requires manufacturers to
attach yellow EnergyGuide labels to
certain covered products.5 It prohibits
retailers from removing these labels or
rendering them illegible.® In addition,
the Rule directs sellers, including
retailers, to post label information on
Web sites and in paper catalogs from
which consumers can order covered
products.”?

EnergyGuide labels for appliances and
televisions contain three key
disclosures: estimated annual operating
cost (for most products), a ‘‘range of
comparability” showing the highest and
lowest energy consumption or
efficiencies for all similar models, and
a product’s energy consumption or
energy efficiency rating as determined
from standard Department of Energy
(DOE) tests. The Rule specifies this
content as well as the label’s format.
Manufacturers cannot place any
information on the label other than that
specifically allowed by the Rule.

Finally, the Rule contains reporting
requirements for most products. Under
these requirements, manufacturers must
submit data to the FTC both when they
begin manufacturing new models and
annually.8 These reports must contain,
among other things, estimated annual
energy consumption or energy
efficiency ratings.

II. Proposed Amendments

The Commission seeks comment on
several proposed changes to reduce the
Rule’s reporting burdens, increase the
availability of energy labels to
consumers, and generally to improve
existing requirements. Specifically, the
proposed changes would: (1) Eliminate

1989) (fluorescent lamp ballasts); 58 FR 54955 (Oct.
25, 1993) (certain plumbing products); 59 FR 25176
(May 13, 1994) (lighting products); 59 FR 49556
(Sep. 28, 1994) (pool heaters); 71 FR 78057 (Dec.
26, 2006) (ceiling fans); and 76 FR 1038 (Jan. 6,
2011) (televisions).

5See 42 U.S.C. 6302(a)(1); 16 CFR 305.4(a)(1).
The Rule requires an energy disclosure or label on
all covered products or on their packages. The
EnergyGuide label must appear on refrigerators,
refrigerator-freezers, freezers, room air conditioners,
clothes washers, dishwashers, pool heaters, central
air conditioners, heat pumps, furnaces, and
televisions. See 16 CFR 305.11, 305.12, 305.14, and
305.17. The EnergyGuide label constitutes a
visually uniform “brand” for all these products, but
it has different dimensions and disclosures based
on the nature and energy use of the product. See
16 CFR 305 Appx. L (label prototypes). Ceiling fans
must bear labels somewhat similar to EnergyGuide
labels, but visually distinct. 16 CFR 305.13. The
remainder of the Rule’s covered products bear other
types of labels or disclosures related to energy or
water use (for plumbing products), rather than the
EnergyGuide brand. For example, common
consumer light bulbs manufactured beginning in
2012 must bear a “Lighting Facts” label.

6 See 16 CFR 305.4(a)(2); 42 U.S.C. 6302(a)(2).

7 See 16 CFR 305.20; 42 U.S.C. 6296(a).

8 See 16 CFR 305.8; 42 U.S.C. 6296(b).

duplicative requirements by
harmonizing FTC and DOE reporting
and testing rules; (2) prohibit hang tag
labels for all covered clothes washers,
dishwashers, and refrigerators and
instead require adhesive labels; (3)
require placement of room air
conditioner labels on display boxes
instead of on the product; (4) improve
retailer Web site and paper catalog
disclosures; (5) include estimated
operating cost information on ceiling
fan labels; (6) include specific capacity
numbers on clothes washer
EnergyGuide labels; (7) require a QR
(““Quick Response’) code on
EnergyGuide labels to link mobile
phone users to FTC and DOE
information; (8) update product
definitions for refrigerators and freezers;
(9) clarify the Rule’s enforcement
provisions; and (10) shorten the Rule’s
title.? The following addresses each of
these proposals in detail.

A. Harmonization of Reporting and
Testing Requirements

By harmonizing existing FTC and
DOE regulations, the proposed
amendments would streamline existing
reporting requirements. Currently, the
FTC requires manufacturers to submit
annual reports containing energy-related
information about their covered
products.10 Similarly, DOE requires
manufacturers to submit reports
certifying that their new products meet
federal efficiency standards.1* The
proposed amendments would
streamline the Rule’s reporting burden
in three ways.12

First, under current rules,
manufacturers of each covered product
must submit one report to DOE and
another, largely duplicative report to the
FTC. The proposed amendments would
allow manufacturers to meet FTC
reporting requirements by using DOE’s
new web-based tool for energy reporting
(the “Compliance and Certification
Management System” (CCMS)).13 Once
manufacturers upload their data, the
FTC would be able to obtain the
information from DOE and place it on

9The Commission is also proposing several
technical corrections described in section III.

10 See 16 CFR 305.8; 42 U.S.C. 6296(b)(4). In
addition to annual reports, manufacturers must
submit a report for each new model prior to
distribution of that model.

11 See 10 CFR Part 430; 42 U.S.C. 6296.

12 These amendments would not affect televisions
and LED bulbs because the Rule’s reporting
requirements do not apply to those products. 76 FR
1038, 1040 n.28 (Jan. 6, 2011). The Rule does not
currently require reporting for televisions and light-
emitting diode lamps because no DOE test
procedures exist for those products at this time.

1375 FR 27183 (May 14, 2010).

the public record.?* This change would
ease reporting for manufacturers and
eliminate confusion caused by two
separate government data collection
requirements for identical products.15

Second, the Commission proposes to
harmonize FTC reporting requirements
with DOE certification rules. To achieve
this goal, the Commission proposes
requiring the same report content as
DOE. However, for ceiling fans, the FTC
will continue to maintain separate
reporting requirements because DOE’s
regulations contain test procedures for
these products but do not currently
require manufacturers to conduct such
tests.

Third, the Commission proposes to
clarify the DOE testing requirements
manufacturers must use to determine
energy information for FTC labels. The
current FTC Rule requires adherence to
applicable DOE test procedures, but
does not mention several DOE
requirements related to testing,
including sampling rules, testing
accreditation (for light bulbs), and DOE
testing waiver procedures. The
amendments would specify that
manufacturers must test their products
in accordance with these applicable
DOE requirements.16 This amendment
should eliminate any confusion among
manufacturers and, therefore, ensure
that the content of energy disclosures on
the FTC labels is based on all DOE-
required testing provisions.1”

The Commission seeks comments on
these proposals, including the length of
time required to implement these
changes, the need for the changes, and
the costs and benefits of the proposals.

B. Adhesive Labels for Clothes Washers,
Dishwashers, and Refrigerators

To improve the availability of
EnergyGuide labels for clothes washers,
dishwashers, and refrigerators, the
Commission proposes to prohibit hang
tags on these products and, instead,

14 See 16 CFR 4.9(b)(10)(xii).

15 The Commission does not propose to eliminate
FTC reporting requirements altogether because
EPCA requires manufacturers to submit annual
reports to the FTC containing “relevant data
respecting energy consumption and water use
developed in accordance with” applicable DOE test
procedures. 42 U.S.C. 6296(b)(4).

16 Unless otherwise specified in the Rule, the
Commission does not propose to require
compliance with any DOE testing provisions that
are not required for DOE certification (e.g., certain
lamp measurements). This will ensure that FTC
does not inadvertently impose more specific testing
burdens than DOE.

17 The proposed amendments also eliminate
various references to recommended IES test
procedures of incandescent and compact
fluorescent lamps that are now covered by DOE
testing requirements. Comments should address
whether any of these references should remain in
the Rule and, if so, why.
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require adhesive labels.1® Under the
current Rule, these products must
display EnergyGuide labels in a location
visible to consumers either in the form
of a hang tag attached inside the product
or an adhesive labels affixed outside or
inside the product. The proposal to
eliminate hang tags and require
adhesive labels is designed to decrease
the number of missing labels in
showrooms because hang tags appear to
detach easily.1?

Evidence gathered by the FTC and the
Government Accountability Office
(GAO) demonstrates that many
showroom products do not have
EnergyGuide labels attached.
Specifically, GAO visits to 30 stores in
2007 found that 26 percent of products
examined had no EnergyGuide label and
another 24 percent had labels that were
“no longer affixed in a prominent and
easily accessible location.” 20 Following
the GAO report, FTC staff conducted its
own examination of more than 8,500
appliances in 89 retail locations.2® The
FTC found labels either detached or
missing altogether on approximately 38
percent of appliances examined.22

Comments received in the television
rulemaking indicated that hang tags
often become twisted or dislodged in
stores.23 In addition, FTC staff found
that products frequently labeled with
hang tags (i.e., clothes washers,
dishwashers, and refrigerator-freezers)
are more likely to have detached or
missing labels compared to water
heaters, which are generally labeled
with adhesive labels.2¢ The

18 The Commission’s recent television labeling
rule prohibits hang tags on televisions for the same
reasons given here. See 76 FR 1038.

19 The current Rule defines a hang tag for clothes
washers, dishwashers, and refrigerators as a label
““affixed to the product * * * using string or similar
material.”” 16 CFR 305.11(d)(2). Because the Rule
does not allow hang tags on product exteriors,
manufacturers cannot use hang tags on water
heaters and other products that do not have an
interior visible to consumers.

20 United States GAO, Energy Efficiency—
Opportunities Exist for Federal Agencies to Better
Inform Household Consumers, GAO-07-1162, Sept.
2007, at 6.

21 The staff visited stores in nine metropolitan
areas across the country in 2008. The results are not
necessarily nationally representative.

22 The staff examined clothes washers,
dishwashers, refrigerator products (freezers,
refrigerators, and refrigerator-freezers), room air
conditioners, and water heaters. The examination
did not find specific models or brands consistently
missing labels. Accordingly, the visits provided no
clear evidence that specific manufacturers are
routinely failing to label their products.

2376 FR at 1044.

24 The store visit data indicate that dishwashers,
clothes washers, and refrigerator-freezers frequently
bear hang tags because the many of these products
had hang tags either attached to the product or lying
detached on or in the product (64% for
dishwashers, 49% for clothes washers, and 76% for
refrigerator-freezers.) By contrast, the results

Commission, therefore, is concerned
that hang tags may be more prone to
detachment than adhesive labels and
offer a less secure means to affix labels.
Accordingly, the Commission seeks
comment on whether requiring adhesive
labels (and prohibiting hang tags) for
clothes washers, dishwashers, and
refrigerators would improve label
availability in showrooms.25 If a
comment indicates such a change would
improve the label’s effectiveness, please
explain why. If not, please explain why
not. Comments should identify the time
required by industry members to switch
to adhesive labels without undue
burden, whether there are alternative
approaches to reduce the burden of such
changes, and whether the proposal
accomplishes the Commission’s goal of
providing disclosures to consumers.
Also, because dishwashers and clothes
washers may have limited interior
surface area for adhesive labels, the
Commission asks whether the
EnergyGuide label for these products
should be smaller. Should the
Commission adopt a smaller label size,
comments should also address whether
the text size, graphics, and wording for
the current label should, if possible,
remain the same as the current label.
The Commission developed the current
content and format of the label after
conducting extensive consumer
research, and therefore, is concerned
that content changes to accommodate a
smaller label would reduce the label’s
effectiveness for consumers.26
Comments should address whether a
smaller label would decrease the label’s
utility in helping consumers make
purchasing decisions and, if so, how.

C. Room Air Conditioners

The Commission proposes requiring
manufacturers to print or affix
EnergyGuide labels on room air
conditioner boxes instead of adhering
them to the units themselves. Under the
current Rule, manufacturers must place
an adhesive EnergyGuide label on the

indicate water heaters predominately bear adhesive
labels (82% had adhesive labels attached, and there
were no detached hang tags found near or on the
unlabeled units). Moreover, the products that
frequently bear hang tags had a high rate of missing
and/or detached labels (31% missing and 25%
detached for clothes washers; 26% missing and
24% detached for dishwashers; 12% missing labels
and 11% detached for refrigerators, freezers, and
refrigerator-freezers.) By contrast, only 14% of
water heaters were missing labels (and none had
detached labels).

25 The proposed rule language specifies that
manufacturers must attach adhesive labels to the
product before distribution in commerce.
Manufacturers should not place the labels
separately in literature bags or otherwise leave
labels unattached when shipping units.

2672 FR 49948 (Aug. 27, 2007).

exterior of room air conditioners.
However, FTC staff has observed that
retailers often display these products in
boxes stacked on shelves or the
showroom floor. Therefore, consumers
cannot examine the label before
purchase. The proposed box label
would address this concern.2? The
Commission proposes to provide
manufacturers with at least two years to
implement this change to minimize the
burdens associated with package
changes.

The Commission seeks comments on
this proposal. In particular, comments
should address whether retailers
typically display room air conditioners
in or out of the box, and whether the
proposal would accomplish the
Commission’s goal of consistently
providing energy disclosures to
consumers. Comments should provide
detailed information about the costs of
the proposed change, including whether
two years is sufficient lead time to come
into compliance with a package label
requirement without undue burden, or
whether the changes can be made more
quickly. Finally, comments should
address whether the Commission
should require labels on boxes for any
other covered products (e.g., water
heaters or pool heaters) in lieu of the
existing labels affixed directly to those
products.

D. Web site and Paper Catalog
Disclosures

The Commission proposes several
amendments to enhance the energy
information available to consumers in
“catalogs” (i.e., print catalogs and Web
sites selling covered products).28 First,
the amendments would require retail
Web sites to post the full EnergyGuide
or Lighting Facts label online.2® The
Rule would require these Web sites to
post the full label or to use an FTC-
provided icon to link consumers to the
full version of the EnergyGuide or
Lighting Facts label. Second, to ensure
that retail Web sites have access to the
label, the amendments would require
that manufacturers make the
EnergyGuide and Lighting Facts labels

27 The Commission has followed this approach
with ceiling fan labels, which must appear on the
principal display panel of packages. See 16 CFR
305.13.

28 These proposed amendments preserve the
current Rule’s definition of “catalog” to encompass
both print and online formats. The current rule
defines “catalog” as “printed material, including
material disseminated over the Internet, which
contains the terms of sale, retail price, and
instructions for ordering, from which a retail
consumer can order a covered product.” 16 CFR
305.2(h).

29 This proposal is consistent with current
requirements for television labels. See 76 FR 1038.
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easily available online. Third, the
proposed amendments provide
specifications that retail Web sites must
follow for the format and placement of
the required information (e.g., label or
icon). Finally, for paper catalogs, the
proposed amendments would continue
to allow retailers to use an abbreviated
text disclosure in lieu of the full label,
due to space and cost constraints.

Under the proposed amendments,
Web sites selling EnergyGuide- or
Lighting Facts-labeled products would
be required to display the full label
(either on the product page or through
a link). The current Rule does not
require Web sites (or paper catalogs) to
include the full label, and instead
allows an abbreviated, text-only
disclosure. The Commission allowed
these abbreviated disclosures due to
space constraints and the costs of
printing the full label would impose on
marketers.3° However, in reaching this
decision, the Commission did not
examine the differences between Web
sites and paper catalogs and their
relative capacities to display
information. Subsequently, during the
television labeling rulemaking, the
Commission determined that while
paper catalogs continue to have space
constraints and associated costs
justifying the abbreviated disclosures,
this rationale does not apply to Web
sites. Accordingly, the Commission
required Web sites selling televisions to
include the full label or a special icon
linking to the label.31 For the same
reasons, the Commission now proposes
to require Web sites to include the full
label for all EnergyGuide and Lighting
Facts-labeled products they sell.

Under the proposal, Web sites either
could place the full label on the
product’s detailed description page, or,
to minimize design impact on their
sites, they could use a small
EnergyGuide or Lighting Facts logo icon

provided by FTC to link to the full label.

The proposed rule allows Web sites to
scale the icon (as well as the label)
appropriately to accommodate their
layout as long they remain readable and
recognizable. The new icon would
apply to all products subject to the
EnergyGuide or Lighting Facts
requirements, including televisions.
Recently, a group of petitioners raised
concerns that consumers may view the
icon as an endorsement or general claim
about a product’s environmental
quality, rather than as an energy cost
disclosure.32 The petitioners also noted

3072 FR 49948, 49961 (Aug. 29, 2007).

31[d.

32 Petition of American Council for an Energy
Efficient Economy, Consumers Union, and Public

that some Web sites already voluntarily
display an EnergyGuide icon, but create
confusion by adding text (e.g.,
“EnergyGuide rated”’) which might
imply to consumers that the icon
constitutes an endorsement or a general
environmental claim.33 In light of these
concerns, the Commission proposes an
icon which integrates the text “Click for
this product’s energy information” into
the icon design. This additional text is
designed to help consumers understand
that the icon is a link to label
information, and not a product
endorsement or environmental claim.34
The Commission seeks comment on this
proposal.

The petitioners also argued that in
light of potential confusion, the
Commission should not allow an icon at
all, and should instead require the full
label on the main product pages. The
Commission seeks comment on whether
requiring the full label, instead of a link
to the label, is necessary. In particular,
commenters should consider whether
such a requirement would unduly
impede Web site design and whether
the use of the icon with the explanatory
text, as proposed in this notice, would
address the concern raised by the
petitioners.

Second, to facilitate retailer
compliance with the Rule, the proposed
amendments require that manufacturers
make images of their labels available on
a Web site for linking and downloading
by both paper catalogs and Web sites.
Under the proposal, the labels must
remain available online for two years
after the manufacturer ceases to make
the model. This proposed requirement
is based on EPCA’s mandate that
manufacturers “provide” a label and is
consistent with the recent television
label rules.35

Third, the proposed amendments
provide specifications about the format
and placement of the required

Citizen, 10 (July 22, 2011), available at http://
earthjustice.org/sites/default/files/Petition-to-
amend-catalog-rule.pdf.

331d.

34 When using the FTC icon for televisions under
current requirements, sellers should not include
language that might imply the icon constitutes an
endorsement or an environmental claim. For
example, adding the words ‘“EnergyGuide Rated”
near the icon could suggest that the icon represents
a product endorsement or a “‘green” claim about the
product, rather than a neutral disclosure of energy
costs. Such language may be deceptive under
section 5 of the FTC Act, 15 U.S.C. 45. If the
Commission finalizes the proposed catalog
amendments, marketers will have to follow the
same approach for other products.

3542 U.S.C. 6296(a); 76 FR 1038. Catalog sellers
(both paper and Web sites) may create their own
versions of the labels rather than using the images
provided by the manufacturers, as long as the labels
conform to all the specifications in the amended
Rule.

information on Web sites. In the recent
television labeling proceeding, the
Natural Resources Defense Council
(NRDC) raised concerns that consumers
must navigate several layers of
information to obtain EnergyGuide
information on some Web sites.36 NRDC
argued consumers should not have to
scroll down or switch to another tab or
page to see the icon.3” To address these
concerns, the Commission proposes to
require that the label or icon be
displayed ““clearly and conspicuously
and in close proximity to the covered
product’s price.” This proposal, which
is consistent with the new television
label requirements, should help ensure
that consumers can easily view the label
or icon while shopping online without
excessive scrolling or clicking, and still
providing flexibility to Web site
designers. To minimize burden, the
label or icon would only need to appear
on “each Web page that contains a
detailed description of the covered
product and its price,” rather than
alongside every image of a covered
product on the site. This would reduce
the burden for Web sites that include
abbreviated summary pages listing
several different models with links to a
more detailed individual product
page.38

Finally, for paper catalogs, the
amendments would continue to allow
an abbreviated text disclosure in lieu of
the full label. Due to the space and cost
constraints involved with paper
catalogs, inclusion of the entire label
may be impractical.3®

The Commission seeks comment on
these proposals. In particular, comments
should address whether the Rule should
require paper catalogs to place these
required disclosures in close proximity
to the product’s price, as the proposed
amendments would require for Web
sites. The Commission also seeks

36 See NRDC comments, Aug. 10, 2010, #547194—
00011. (http://www.ftc.gov/os/comments/
tvenergylabelsnprm/547194-00011.pdf).

3776 FR at 1046.

38 Similarly, the proposed amendments would
require that Web site disclosures for required non-
label markings or text (e.g., gallons per minute for
showerheads and faucets) must be displayed clearly
and conspicuously and in close proximity to the
product’s price on the Web page. The amendments
would not impose any design or font size
requirements for these disclosures, other than that
they be clear and conspicuous.

39 The proposed amendments also state that if
paper catalogs display more than one covered
product model on a page, the seller may disclose
the utility rates or usage assumptions underlying
the energy information (i.e., 10.65 cents per kWh,
8 cycles per week, etc.) only once per page for each
type of product (e.g., a single footnote for all
refrigerators advertised on the page) rather than
repeating the information for each advertised
model. The disclosure must be clear and
conspicuous.


http://earthjustice.org/sites/default/files/Petition-to-amend-catalog-rule.pdf
http://earthjustice.org/sites/default/files/Petition-to-amend-catalog-rule.pdf
http://earthjustice.org/sites/default/files/Petition-to-amend-catalog-rule.pdf
http://www.ftc.gov/os/comments/tvenergylabelsnprm/547194-00011.pdf
http://www.ftc.gov/os/comments/tvenergylabelsnprm/547194-00011.pdf
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information on whether the various
formats and space limitations associated
with paper catalogs would render such
a requirement impractical in many
cases.

In addition, commenters should
address: how the Commission’s
proposal would impact Web site
usability and whether it would allow
consumers to easily find EnergyGuide
and Lighting Facts information online;
whether the proposed amendments
provide adequate guidance to Web site
designers; the time necessary for catalog
sellers and manufacturers to conform to
these proposed requirements; and the
costs and benefits of the proposal for
businesses and consumers.

E. Ceiling Fan Labels

The Commission proposes to enhance
the existing ceiling fan label by
requiring estimated annual energy cost
information as the primary disclosure
on ceiling fan labels. The current label,
which appears on product boxes,
provides information on airflow (cubic
feet per minute), energy use in watts,
and energy efficiency (cubic feet per
minute per watt). Consistent with most
other EnergyGuide labels, the
Commission proposes to change this
current label to focus on energy cost
information while presenting existing
label information in a less prominent
manner. As the Commission has
indicated in the past, consumer research
suggests energy cost “provides a clear,
understandable tool to allow consumers
to compare the energy performance of
different models.” 40 As with the
EnergyGuide label for appliances, the
new ceiling fan label would state that
“Your cost will depend on your utility
rates and use.” The proposed yellow
label features the familiar
“EnergyGuide” title used for appliances
and televisions. The proposed usage and
rate assumptions for this energy cost are
six hours use per day (at high speed)
and eleven cents per kWh/hour.4? To
minimize the burden caused by this
change, the Rule would provide
manufacturers two years to change their
packaging.

4072 FR 49948, 49959 (Aug. 29, 2007) (appliance
labels); see also 75 FR 41696 (July 19, 2010) (light
bulb labels); 76 FR 1038 (Jan. 6, 2011) (television
labels).

41The six hour duty cycle estimate is consistent
with earlier research on ceiling fans. See Davis
Energy Group (Prepared for Pacific Gas & Electric),
Analysis of Standards Options For Ceiling Fans,
May 2004 (http://www.energy.ca.gov/appliances/
2003rulemaking/documents/case_studies/

CASE Ceiling Fan.pdf). The 11 cent electricity cost
figure, which is based on DOE information, also
appears on recently amended light bulb labels and
television labels. See 75 FR 41696 and 75 FR 12470.

The Commission seeks comment on
this proposal, including whether six
hours per day is an appropriate usage
assumption for determining estimated
annual energy cost. Additionally, in
recent consumer research on light bulb
labels, efficiency ratings performed
poorly in helping study participants
choose efficient products.42 Comments
should address whether ceiling fan
labels raise similar issues and, if so,
whether efficiency ratings should
continue to appear on the labels.
Finally, comments should address
whether two years is sufficient lead time
for manufacturers to come into
compliance with a requirement to label
packages without undue burden, or
whether the changes can be made in
less, or more, time.

F. Clothes Washer Capacity

The Commission proposes to require
EnergyGuide labels for clothes washers
to disclose specific capacity information
(i.e., cubic feet). Current EnergyGuide
labels indicate whether the model is a
“standard” or “‘compact” but do not
provide a specific volume (e.g., 3.5
cubic feet). The vast majority of models
are “‘standard” size, but capacity among
standard models varies significantly.
Therefore, the general capacity
disclosure provides little assistance to
consumers. A specific capacity
disclosure should help consumers make
important product comparisons. It
would also complement recent DOE and
industry efforts to ensure consistency in
clothes washer capacity disclosures
which would provide consumers with
consistent information whether they are
looking at FTC labels, manufacturer
advertising, or DOE certification data.43
Under the proposed amendment,
manufacturers would continue to
measure capacity using DOE
procedures. The Commission seeks
comments on this proposal, including
the time needed to make the proposed
changes.

G. QR Codes on EnergyGuide Labels

The Commission also seeks comments
on whether to require manufacturers to
place QR (“Quick Response”) codes on
the EnergyGuide labels. QR codes are
two dimensional black and white matrix
barcodes that provide access to a Web
site by scanning the code with a mobile
phone equipped with scanning
software. If implemented, consumers
could connect instantly to government
Web sites or other sources providing

42 See 75 FR 41696, 41703—4 (July 19, 2010).

43 See 75 FR 57556, 57575 (Sep. 21, 2010) and
http://www.aham.org/ht/a/GetDocumentAction/i/
51727.

detailed product information, such as
the broad energy impacts and
greenhouse gas emissions associated
with a product’s use.*4

The Commission seeks comment on
whether it should pursue such
provisions.45 In particular, comments
should address whether the codes
would be helpful to consumers in
purchasing or using products, and
whether they should link to any
particular information about covered
products. Comments should also
address whether these codes raise
particular technical challenges or pose
any significant burdens for
manufacturers. Finally, comments
should address the time needed to make
any proposed changes.

H. Definitions of Refrigerator and
Refrigerator Freezers

On December 16, 2010,46 DOE, as part
of amendments to refrigerator test
procedures, issued revised definitions
for the terms “electric refrigerator” and
“electric refrigerator-freezer.” The
Commission proposes to conform its
own definitions for these terms to
ensure consistency between FTC and
DOE requirements.

I Clarification of Prohibited Acts
Provision

The proposed rule would clarify
penalty assessments for several non-
labeling violations listed in § 305.4(b).
These violations include the refusal to
allow access to records, refusal to
submit required data reports, refusal to
permit FTC officials to observe testing,
refusal to supply units for testing, and
failure to disclose required energy
information in catalogs (i.e., Web sites
and paper catalogs).4” The current Rule
does not specify the method (e.g., per
day) for assessing penalties for these
non-labeling violations.48

44 Recently, DOE announced plans to work
collaboratively with the FTC to provide consumers
with information about the broad energy use
impacts and greenhouse gas emissions of covered
products. As part of this announcement, DOE
described plans to consider “full-fuel-cycle”
(“FFC”) measures for emissions and energy in
developing energy efficiency standards. Such
measures would include, for example, the energy
consumed in extracting and transporting primary
fuels involved in powering home appliances.
Currently, DOE only considers “site’” energy
measures (e.g., the electricity consumers use to run
their appliances). 76 FR 51281 (Aug. 18, 2011).

45 This Notice does not contain specific rule
language for this proposal.

4675 FR 78810.

47 See 16 CFR 305.4(b); see also 42 U.S.C.
6296(b)(2)&(4) and 6303(a)(3) (data reports and
records access), 6296(b)(5) (testing access),
6296(b)(3) (units for testing), and 6296(a) (catalog
sales).

48In contrast, the current Rule does provide the
basis for labeling violations. Specifically, consistent


http://www.energy.ca.gov/appliances/2003rulemaking/documents/case_studies/CASE_Ceiling_Fan.pdf
http://www.energy.ca.gov/appliances/2003rulemaking/documents/case_studies/CASE_Ceiling_Fan.pdf
http://www.energy.ca.gov/appliances/2003rulemaking/documents/case_studies/CASE_Ceiling_Fan.pdf
http://www.aham.org/ht/a/GetDocumentAction/i/51727
http://www.aham.org/ht/a/GetDocumentAction/i/51727
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The proposed amendments would
clarify that these violations are subject
to civil penalties calculated on a per
model per day basis.%? For example, a
manufacturer’s refusal to submit
required reports accrues a fine of up to
$110 per day for each model subject to
the reporting requirements. In addition,
a Web site seller’s failure to post
required label information accrues a fine
of up to $110 per day for each model on
the Web site lacking the disclosure.

J. Amended Rule Title

Finally, the Commission proposes to
shorten the Rule’s title. When originally
promulgated in 1979, the Rule applied
only to appliances. Subsequently, the
Rule expanded well beyond those
products to include lighting, plumbing,
and consumer electronics. Accordingly,
the Commission proposes to change the
Rule’s title from “Part 305—Rule
Concerning Disclosures Regarding
Energy Consumption and Water Use Of
Certain Home Appliances and Other
Products Required Under the Energy
Policy And Conservation Act
(‘Appliance Labeling Rule’)” to “Part
305—Energy And Water Use Labeling
For Consumer Products Under The
Energy Policy and Conservation Act
(‘Energy Labeling Rule’)”.

III. Section by Section Description of
Proposed Changes

Rule Title: The proposed amendments
would shorten the Rule’s title.

Description of Covered Products
(305.3): The proposed amendments
would amend the definitions for
refrigerator products to ensure
consistency with DOE requirements.

Prohibited Acts (305.4): The proposed
amendments would clarify that civil
penalties assessed per day under
§ 305.4(b) accrue on a per model basis.

Test Procedures (305.5): The proposed
amendments would harmonize FTC test
procedure requirements with DOE rules.

Manufacturer Duty to Provide Labels
(305.6): The proposed revisions would
require manufacturers to make copies of
the EnergyGuide and Lighting Facts
labels available to the public on a Web
site at no charge.

Clothes Washer Volume (305.7): The
proposed amendments would require

with EPCA (42 U.S.C. 6303(a)), § 305.4(a) states that
labeling violations are assessed on a per unit basis.

49 The per day per model basis is consistent with
EPCA'’s enforcement provisions. See 42 U.S.C. 6302,
6303 and 16 CFR 305.4(a). It is also consistent with
recent DOE enforcement guidance for the same and
similar provisions. See, e.g., DOE “Guidance on the
Imposition of Civil Penalties for Violations of EPCA
Conservation Standards and Certification
Obligations,” http://www.doe.gov/sites/prod/files/
geprod/documents/Penalty_Guidance_5_7 2010__
final %282%29.pdf.

EnergyGuide labels to disclose clothes
washer capacity in cubic feet.

Submission of Data (305.8): The
proposed amendments would require
manufacturers to make a copy of the
EnergyGuide label publicly available.
They also would allow manufacturers to
submit data required by § 305.8 to the
DOE in lieu of submitting it to the
Commission.

Appliance Label Placement (305.11):
The proposed amendments would
require adhesive EnergyGuide labels for
all appliances with the exception of
room air conditioners. The amendments
also would require a QR code on the
label. Finally, the amendments would
require room air conditioner
manufacturers to print or affix the label
on the product package.

Heating and Cooling Equipment
(305.12): The proposed amendments
would allow the ENERGY STAR logo on
heating and cooling equipment to be
wider than one inch. This minor, non-
substantive change accommodates new,
wider ENERGY STAR logos developed
by the Environmental Protection Agency
for these products.

Ceiling Fan Label Content (305.13):
The proposed amendments would
require Ceiling Fan labels to display an
estimated annual energy cost based on
six hours of use per day and eleven
cents per kWh.

Television Labels (305.17): The
proposed amendments would clarify the
television labeling provisions by
indicating that manufacturers of
televisions with screen sizes of nine
inches or fewer (measured diagonally)
may print or affix the EnergyGuide label
on the product package.5°

Catalog Requirements (305.20): The
proposed amendments would require
Web site sellers to post images of
EnergyGuide and Lighting Facts labels
online for the products they sell. They
also revise disclosure requirements for
paper and Web site catalogs.

IV. Regulatory Review

The Commission conducts scheduled
reviews of its rules and guides in an
effort to seek information about their
costs and benefits as well as their
regulatory and economic impact.51 In

5076 FR at 1044. The Federal Register notice
accompanying the television labeling amendments
to the Rule stated that televisions smaller than 9”
may be labeled on the box rather than on the screen.
However, the final rule language did not reflect this.

51In comments responding to the Commission’s
recently published Ten-Year Regulatory Review
Schedule (76 FR 41150 (July 13, 2011)), the
Association of Home Appliance Manufacturers
(AAHAM®@) and Whirlpool Corporation
(“Whirlpool”’), urged the Commission to reconsider
its earlier decision to accelerate review of the
Appliance Labeling Rule. The two comments are

addition to the specific issues discussed
above, the Commission solicits general
comments on, among other things, the
economic impact of, and the continuing
need for, the Rule; possible conflicts
between the Rule and state, local, or
other federal laws; and the effect on the
Rule of any technological, economic, or
other industry changes. If comments
identify additional amendments that
would improve the existing Rule, the
Commission will consider issuing a
supplemental notice seeking comments
on such changes.

The Commission is interested in
receiving data, surveys and other
empirical evidence to support
comments submitted in response to this
notice. As part of the regulatory review,
the Commission is particularly
interested in receiving comments and
supporting data in response to the
following questions:

(1) Is there a continuing need for the
Rule as currently promulgated? Why or
why not?

(2) What benefits has the Rule
provided to, or what significant costs
has the Rule imposed on, consumers?
Provide any evidence supporting your
position.

(3) What modifications, if any, should
the Commission make to the Rule to
increase its benefits or reduce its costs
to consumers?

(a) Provide any evidence supporting
your proposed modifications.

(b) How would these modifications
affect the costs and benefits of the Rule
for consumers?

(c) How would these modifications
affect the costs and benefits of the Rule
for businesses, particularly small
businesses?

(4) What impact has the Rule had on
the flow of truthful information to
consumers and on the flow of deceptive
information to consumers? Provide any
evidence supporting your position.

(5) What benefits, if any, has the Rule
provided to, or what significant costs,

available at http://www.ftc.gov/os/comments/
regulatoryreviewschedule/index.shtm. AHAM
asserted, and Whirlpool concurred, that the
Commission should avoid frequent rule revisions
unless existing requirements are outdated, overly
burdensome, or deficient. However, the Rule
warrants a comprehensive review at this time to
allow the Commission to consider burden
reductions associated with existing reporting
requirements, explore ways to reduce the number
of labels missing in showrooms, improve access to
label information on retail Web sites, and consider
whether additional consumer products should have
energy labels. Therefore, the Commission has
proceeded with the Rule’s scheduled review.
AHAM'’s comments also recommended that the
Commission reduce duplicative FTC and DOE
reporting requirements. The amendments proposed
in the present Notice address these concerns.
Finally, AHAM urged a reduction in the amount of
information collected in DOE’s certification reports.
The FTC will provide AHAM’s comments to DOE.


http://www.doe.gov/sites/prod/files/gcprod/documents/Penalty_Guidance_5_7_2010__final_%282%29.pdf
http://www.doe.gov/sites/prod/files/gcprod/documents/Penalty_Guidance_5_7_2010__final_%282%29.pdf
http://www.doe.gov/sites/prod/files/gcprod/documents/Penalty_Guidance_5_7_2010__final_%282%29.pdf
http://www.ftc.gov/os/comments/regulatoryreviewschedule/index.shtm
http://www.ftc.gov/os/comments/regulatoryreviewschedule/index.shtm
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including costs of compliance, has the
Rule imposed on businesses,
particularly small businesses? Provide
any evidence supporting your position.

(6) What modifications, if any, should
be made to the Rule to increase its
benefits or reduce its costs to
businesses, particularly small
businesses?

(a) Provide any evidence supporting
your proposed modifications.

(b) How would these modifications
affect the costs and benefits of the Rule
for consumers?

(c) How would these modifications
affect the costs and benefits of the Rule
for businesses, particularly small
businesses?

(7) Provide any evidence concerning
the degree of industry compliance with
the Rule. Does this evidence indicate
that the Rule should be modified? If so,
why, and how? If not, why not?

(8) Provide any evidence concerning
whether any of the Rule’s provisions are
no longer necessary. Explain why these
provisions are unnecessary.

(9) What modifications, if any, should
be made to the Rule to account for
current or impending changes in
technology or economic conditions?

(a) Provide any evidence supporting
the proposed modifications.

(b) How would these modifications
affect the costs and benefits of the Rule
for consumers and businesses,
particularly small businesses?

(10) Does the Rule overlap or conflict
with other federal, state, or local laws or
regulations? If so, how?

(a) Provide any evidence supporting
your position.

(b) With reference to the asserted
conflicts, should the Rule be modified?
If so, why, and how? If not, why not?

(c) Provide any evidence concerning
whether the Rule has assisted in
promoting national consistency with
respect to energy labeling.

(11) Are there foreign or international
laws, regulations, or standards with
respect to energy labeling that the
Commission should consider as it
reviews the Rule? If so, what are they?

(a) Should the Rule be modified in
order to harmonize with these
international laws, regulations, or
standards? If so, why, and how? If not,
why not?

(b) How would such harmonization
affect the costs and benefits of the Rule
for consumers and businesses,
particularly small businesses?

(c) Provide any evidence supporting
your position.

(12) Are there any consumer products,
not currently under review, that the
Commission should consider for energy
labeling?

(13) Is there any information not
submitted in earlier proceedings that the
Commission should consider about
possible consumer electronics
labeling? 52

(a) Are there any new developments
in test procedures for consumer
electronics relevant to possible labeling
requirements?

(b) Are there new consumer
electronics products on the market that
the Commission should consider for
consumer energy labeling?

(c) Is there new information consumer
electronics marketing or buying patterns
that would aid the Commission in
considering new labeling requirements?

(14) Is our business compliance
guidance and consumer education about
the Rules useful? Can they be improved?
If so, how? Should the Commission
print copies of these materials, or is a
pdf at www.business.ftc.gov sufficient
for business and consumer needs?

VI. Request for Comment

The Commission invites interested
persons to submit written comments on
any issue of fact, law, or policy that may
bear upon the FTC’s proposed labeling
requirements. Please provide
explanations for your answers and
supporting evidence where appropriate.
After examining the comments, the
Commission will determine whether to
issue final amendments.

All comments should be filed as
prescribed below, and must be received
by May 16, 2012. Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Appliance
Labeling Amendments, Matter No.
R611004” to facilitate the organization
of comments. Please note that your
comment B including your name and
your state B will be placed on the public
record of this proceeding, including on
the publicly accessible FTC Web site, at
http://www.ftc.gov/os/
publiccomments.shtm.

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s Social Security
Number; date of birth; driver’s license
number or other state identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
“[tIlrade secret or any commercial or

5276 FR 1038 (Jan. 6, 2011) (Federal Register
Notice on consumer electronics labeling).

financial information which is obtained
from any person and which is privileged
or confidential” as provided in Section
6(f) of the Federal Trade Commission
Act (“FTC Act”), 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
Comments containing matter for which
confidential treatment is requested must
be filed in paper form, must be clearly
labeled “Confidential,” and must
comply with FTC Rule 4.9(c).53

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted
using the following weblink: https://
ftepublic.commentworks.com/ftc/
energylabelingamendmentsnprm (and
following the instructions on the web-
based form). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at the weblink https://
ftepublic.commentworks.com/ftc/
energylabelingamendmentsnprm. If this
Notice appears at http://
www.regulations.gov/#!home, you may
also file an electronic comment through
that Web site. The Commission will
consider all comments that
regulations.gov forwards to it. You may
also visit the FTC Web site at http://
www.ftc.gov to read the Notice and the
news release describing it.

A comment filed in paper form
should include the “Appliance Labeling
Amendments, Matter No. R611004”
reference both in the text and on the
envelope, and should be mailed or
delivered to the following address:
Federal Trade Commission, Office of the
Secretary, Room H-135 (Annex A), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. The FTC is
requesting that any comment filed in
paper form be sent by courier or
overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

The FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,

53 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9.(c).


https://ftcpublic.commentworks.com/ftc/energylabelingamendmentsnprm
https://ftcpublic.commentworks.com/ftc/energylabelingamendmentsnprm
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whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC Web
site, to the extent practicable, at
http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the FTC makes every effort to
remove home contact information for
individuals from the public comments it
receives before placing those comments
on the FTC Web site. More information,
including routine uses permitted by the
Privacy Act, may be found in the FTC’s
privacy policy, at http://www.ftc.gov/
fte/privacy.htm.

Because written comments appear
adequate to present the views of all
interested parties, the Commission has
not scheduled an oral hearing regarding
these proposed amendments. Interested
parties may request an opportunity to
present views orally. If such a request is
made, the Commission will publish a
document in the Federal Register
stating the time and place for such oral
presentation(s) and describing the
procedures that will be followed.
Interested parties who wish to present
oral views must submit a hearing
request, on or before March 20, 2012, in
the form of a written comment that
describes the issues on which the party
wishes to speak. If there is no oral
hearing, the Commission will base its
decision on the written rulemaking
record.

VII. Paperwork Reduction Act

The current Rule contains
recordkeeping, disclosure, testing, and
reporting requirements that constitute
“information collection requirements”
as defined by 5 CFR 1320.3(c), the
regulation that implements the
Paperwork Reduction Act (PRA).5¢ OMB
has approved the Rule’s existing
information collection requirements
through Jan. 31, 2014 (OMB Control No.
3084—-0069). As described below, the
proposed amendments modify (to a
minor degree) the current Rule’s
existing labeling and reporting
requirements.5% Accordingly, the
Commission is submitting this proposed
Rule and an associated PRA Supporting
Statement to OMB for review.

Manufacturer EnergyGuide Images
Online: The proposed Rule requires
manufacturers to post images of their
EnergyGuide and Lighting Facts labels
on their Web sites. Given approximately

5444 U.S.C. 3501-3521.

55 For reporting requirements, the amendments
allow manufacturers to submit data to the DOE in
lieu of the FTC. This will not affect the PRA burden
because the Rule, as directed by the EPCA, will
continue to require reporting to the FTC, even if
manufacturers may fulfill that requirement by
reporting to the DOE.

15,000 total models 56 at an estimated
five minutes per model,57 this
requirement will entail a burden of
1,250 hours.?8 Assuming that the
additional disclosure requirement will
be implemented by graphic designers at
a mean hourly wage of $23.42 per
hour,5° the associated labor cost would
approximate $29,300 per year.

Adhesive EnergyGuide Labels: The
proposed amendments would require
manufacturers of products with the
EnergyGuide label to change
information on the label and, in some
cases, convert their labels from hang
tags to adhesive labels. Under the
current Rule, manufacturers routinely
change labels to reflect new range and
cost data, which is already accounted
for by previous burden analyses for the
Rule. Thus, such a change should not
impose any additional burden.

Ceiling Fan, Clothes Washer, and
Room Air Conditioner Labels: Changes
to ceiling fan, clothes washer, and room
air conditioner labels should impose no
additional burden. Because the
amendments will provide
manufacturers with ample time to make
such changes, manufacturers should be
able to incorporate these changes into
their normal schedules for package and
label printing.

Catalog Disclosures: The
Commission’s past estimate of the
Rule’s burden on catalog sellers
(including Internet sellers) has assumed
conservatively that catalog sellers must
enter their data for each product into the
catalog each year (see, e.g., 71 FR 78057,
78062 (Dec. 28, 2006)).6° The proposed
amendments do not alter that
assumption as they would require just a
one-time change of all products in
affected catalogs. This one-time
adjustment is consistent with, and
accounted for by this prior assumption
and the associated burden estimates for
catalog sellers. Accordingly, the
Commission believes no modification to

56 This is an FTC staff estimate based on data
submitted by manufacturers to the FTC pursuant to
the current Rule.

57 This estimate is based on FTC staff’s general
knowledge of manufacturing practices.

58 Unlike retail Web sites that already have
established Web pages for the products they offer,
some manufacturers may have to create new Web
pages for posting these requirements. Accordingly,
the burden estimate for manufacturers is higher
(five minutes per model) than that for catalog sellers
(one minute per model).

59 See U.S. Department of Labor, National
Compensation Survey: Occupational Earnings in
the United States 2010 (May 2011), Bulletin 2753,
Table 3 at 3—13 (“Full-time civilian workers,” mean
and median hourly wages), available at http://
www.bls.gov/ncs/ncswage2010.htm.

60 This assumption is conservative because the
number of incremental additions to the catalog and
their frequency is likely to be much lower after
initial start-up efforts have been completed.

existing burden estimates for catalog
sellers is necessary.

Estimated annual non-labor cost
burden: Any capital costs associated
with the amendments are likely to be
minimal.

The Commission invites comments
that will enable it to: (1) Evaluate
whether the proposed collections of
information are necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(2) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collections of information on those who
must comply, including through the use
of appropriate automated, electronic,
mechanical, or other technological
techniques or other forms of information
technology.

Comments on any proposed
recordkeeping, disclosure, testing, or
reporting requirements that are subject
to OMB review under the PRA should
additionally be submitted to: Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for Federal
Trade Commission. Comments should
be submitted via facsimile to (202)
395B5167 because U.S. postal mail at
the OMB is subject to lengthy delays
due to heightened security precautions.

VIII. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-612, requires that
the Commission provide an Initial
Regulatory Flexibility Analysis
(“IRFA”’) with a proposed Rule and a
Final Regulatory Flexibility Analysis
(“FRFA”), with the final Rule, if any,
unless the Commission certifies that the
Rule will not have a significant
economic impact on a substantial
number of small entities. See 5 U.S.C.
603—605.

The Commission does not anticipate
that the proposed Rule will have a
significant economic impact on a
substantial number of small entities.
The Commission recognizes that some
of the affected manufacturers may
qualify as small businesses under the
relevant thresholds. However, the
Commission does not expect that the
requirements specified in the proposed
Rule will have a significant impact on
these entities because, as discussed in
the previous section, the proposed
amendments involve formatting changes
to labels and Web site changes that


http://www.ftc.gov/os/publiccomments.shtm
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should not have a significant impact on
affected entities, including small
businesses.

Accordingly, this document serves as
notice to the Small Business
Administration of the FTC’s
certification of no effect. To ensure the
accuracy of this certification, however,
the Commission requests comment on
whether the proposed Rule will have a
significant impact on a substantial
number of small entities, including
specific information on the number of
entities that would be covered by the
proposed Rule, the number of these
companies that are “small entities,” and
the average annual burden for each
entity. Although the Commission
certifies under the RFA that the Rule
proposed in this notice would not, if
promulgated, have a significant impact
on a substantial number of small
entities, the Commission has
determined, nonetheless, that it is
appropriate to publish an IRFA in order
to inquire into the impact of the
proposed Rule on small entities.
Therefore, the Commission has prepared
the following analysis:

A. Description of the Reasons That
Action by the Agency Is Being Taken

The Commission has initiated this
rulemaking to reduce the Rule’s
reporting burdens, increase the
availability of energy labels to
consumers while minimizing burdens
on industry, and generally improve
existing requirements.

B. Statement of the Objectives of, and
Legal Basis for, the Proposed Rule

The objective of the proposed Rule is
to improve the effectiveness of the
current energy labeling program which
will assist consumers in their
purchasing decisions while minimizing
industry burden. The legal basis for this
Rule is the EPCA (42 U.S.C. 6291 et
seq.).

C. Small Entities to Which the Proposed
Rule Will Apply

Under the Small Business Size
Standards issued by the Small Business
Administration, the standards for
various affected entities are as follows:
refrigerator manufacturers—up to 1,000
employees; other appliance
manufacturers—up to 500 employees;
appliances stores—up to $10 million in
annual receipts; television stores—up to
$25.5 million in annual receipts, and
light bulb manufacturers—up to 1,000
employees. The Commission estimates
that fewer than 600 entities subject to
the proposed Rule’s requirements
qualify as small businesses. The
Commission seeks comment and

information with regard to the estimated
number or nature of small business
entities for which the proposed Rule
would have a significant economic
impact.

D. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The Commission recognizes that the
proposed labeling changes will involve
some burdens on affected entities.
However, the amendments should not
have a significant impact on small
entities. The proposed amendments
would require manufacturers of
products with the EnergyGuide label to
change information on the label and, in
some cases, convert their labels from
hang tags to adhesive labels. Changes to
ceiling fan, clothes washer, and room air
conditioner labels should impose no
additional burden because the proposed
amendments should give manufacturers
time to incorporate the changes into
their normal label production schedules
at minimal cost. Because the
amendments would provide
manufacturers with ample time to make
such changes, manufacturers should be
able to incorporate these changes into
their normal schedules for package and
label printing. Online sellers would
have to make changes to ensure their
Web sites provide the full EnergyGuide
or Lighting Facts label. There should be
no capital costs associated with the
amendments. The Commission invites
comment and information on these
issues.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The Commission has not identified
any other federal statutes, rules, or
policies that would duplicate, overlap,
or conflict with the proposed Rule. In
fact, the proposed amendments should
reduce duplication between FTC and
DOE reporting requirements.

F. Significant Alternatives to the
Proposed Rule

The Commission seeks comment and
information on the need, if any, for
alternative compliance methods that,
consistent with the statutory
requirements, would reduce the
economic impact of the rule on such
small entities. As one alternative to
reduce burden, the Commission could
delay the effective date of the
amendments to provide additional time
for small business compliance. In
addition, the Commission could
consider different compliance dates,
reporting requirements, or exemptions
for small entities. Comments filed in
response to this notice should identify
small entities that are affected by the

Rule, as well as alternative methods of
compliance that would reduce the
economic impact of the Rule on small
entities. The Commission will consider
the feasibility of such alternatives and
determine whether they should be
incorporated into the final rule.

IX. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding, from any outside
party to any Commissioner or
Commissioner’s advisor, will be placed
on the public record. See 16 CFR
1.26(b)(5).

X. Proposed Rule Language
List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

For the reasons set out above, the
Commission proposes the following
amendments to 16 CFR part 305:

PART 305—ENERGY AND WATER USE
LABELING FOR CONSUMER
PRODUCTS UNDER THE ENERGY
POLICY AND CONSERVATION ACT
(“ENERGY LABELING RULE”)

1. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

2.1In § 305.3, revise paragraph (a)(1)
and (2) to read as follows:

§305.3 Description of covered products.

(a)(1) Electric refrigerator means a
cabinet designed for the refrigerated
storage of food, designed to be capable
of achieving storage temperatures above
32 °F (0 °C) and below 39 °F (3.9 °C),
and having a source of refrigeration
requiring single phase, alternating
current electric energy input only. An
electric refrigerator may include a
compartment for the freezing and
storage of food at temperatures below 32
°F (0 °C), but does not provide a
separate low temperature compartment
designed for the freezing and storage of
food at temperatures below 8 °F (—13.3
°Q).

(2) Electric refrigerator-freezer means
a cabinet which consists of two or more
compartments with at least one of the
compartments designed for the
refrigerated storage of food and designed
to be capable of achieving storage
temperatures above 32 °F (0 °C) and
below 39 °F (3.9 °C), and with at least
one of the compartments designed for
the freezing and storage of food at
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temperatures below 8 °F (—13.3 °C)
which may be adjusted by the user to a
temperature of 0 °F (—17.8 °C) or below.
The source of refrigeration requires
single phase, alternating current electric
energy input only.

3. In § 305.4, revise paragraph (b) to
read as follows:

§305.4 Prohibited acts.
* * * * *

(b) Subject to enforcement penalties
assessed per model per day of violation
pursuant to 42 U.S.C. 6303 and adjusted
for inflation by § 1.98 of this chapter, it
shall be unlawful for any manufacturer
or private labeler knowingly to:

* * * * *

4. Section 305.5 is revised to read as

follows:

§305.5 Determinations of estimated
annual energy consumption, estimated
annual operating cost, and energy
efficiency rating, water use rate, and other
required disclosure content.

(a) Unless otherwise stated in
paragraphs (b), (c), (d), or (e) of this
section, the content of any disclosures
required by this part must be
determined in accordance with the
procedures required by the Department
of Energy as set forth in 10 CFR part
430, including test procedures in
§430.23, sampling procedures in
§430.24, laboratory accreditation in
§430.25 for information required to be
submitted to the Department, and
testing procedure waivers granted
pursuant to §430.27.

(b) For any representations required
by this part but not subject to 10 CFR
part 430 requirements and not otherwise
specified in this section, manufacturers
and private labelers of any covered
product must possess and rely upon a
reasonable basis consisting of competent
and reliable scientific tests and
procedures substantiating the
representation.

(c) For representations of the light
output for general service light-emitting
diode (LED or OLED) lamps, the
Commission will accept as a reasonable
basis scientific tests conducted
according to IES LM79.

(d) Determinations of estimated
annual energy consumption and
estimated annual operating (energy)
costs of televisions must be based on the
procedures contained in the ENERGY
STAR Version 4.2 test, which is
comprised of the ENERGY STAR
Program Requirements, Product
Specification for Televisions, Eligibility
Criteria Version 4.2 (Adopted April 30,
2010); the Test Method (Revised Aug—
2010); and the CEA Procedure for DAM

Testing: For TVs, Revision 0.3 (Sept. 8,
2010). Annual energy consumption and
cost estimates must be derived assuming
5 hours in on mode and 19 hours in
sleep (standby) mode per day. These
ENERGY STAR requirements are
incorporated by reference into this
section. The Director of the Federal
Register has approved these
incorporations by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies of the test
procedure may be inspected or obtained
at the United States Environmental
Protection Agency, ENERGY STAR
Hotline (6202]), 1200 Pennsylvania
Avenue NW., Washington, DC 20460, or
at http://www.energystar.gov/ia/
partners/product_specs/program_reqs/
Televisions Program Requirements.pdf
[Telephone: ENERGY STAR Hotline:
1-888-782—7937]; at the Federal Trade
Commission, Consumer Response
Center, Room 130, 600 Pennsylvania
Avenue NW., Washington, DC 20580
[Telephone: 1-202—326-2830]; and at
the National Archives and Records
Administration, at http://
www.archives.gov/federal-register/cfr/
ibr-locations.html [Telephone: 1-202—
741-6030].

(e) Representations for ceiling fans
under section 305.13 must be derived
from procedures in 10 CFR 430.23.

5. Section 305.6 is revised to read as
follows:

§305.6 Manufacturer duty to provide
labels.

For each covered product that a
manufacturer distributes in commerce
which is required by this part to bear an
EnergyGuide or Lighting Facts label, the
manufacturer must make a copy of the
label available on a publicly accessible
Web site in a manner that allows catalog
sellers to hyperlink to the label or
download it for use in Web sites or
paper catalogs. The labels must remain
on the Web site for two years after the
manufacturer ceases the model’s
production.

6. In § 305.7, revise paragraph (g) to
read as follows:

§305.7 Determination of capacity.
* * * * *

(g) Clothes washers. The capacity
shall be the tub capacity as determined
according to appendix J1 to 10 CFR part
430, expressed as cubic feet rounded to
the nearest tenth of a foot.

* * * * *

7.In § 305.8, paragraph (a)(1) is

revised to read as follows:

§305.8 Submission of data.
(a)(1) Except as provided in
paragraphs (a)(2) and (a)(3) of this

section, each manufacturer of a covered
product subject to the disclosure
requirements of this part and subject to
Department of Energy certification
requirements in 10 CFR part 430 shall
submit annually a report for each model
in current production containing the
same information that must be
submitted to the Department of Energy
pursuant to 10 CFR part 430 for that
product, and that the Department has
identified as public information
pursuant to 10 CFR part 429. In lieu of
submitting the required information to
the Commission as required by this
section, manufacturers may submit such
information to the Department of Energy
via the Compliance and Certification
Management System (CCMS) at https://
regulations.doe.gov/ccms as provided
by 10 CFR 430.62.

(2) Manufacturers or private labelers
of ceiling fans shall submit annually a
report containing the brand name,
model number, diameter (in inches),
wattage at high speed excluding any
lights, and airflow (capacity) at high
speed for each basic model in current
production.

(3) This section does not require
reports for televisions and general
service light-emitting diode (LED or
OLED) lamps.

* * * * *

8.In § 305.11, paragraphs (d) and (e)
are revised to read as follows:

§305.11 Labeling for refrigerators,
refrigerator-freezers, freezers, dishwashers,
clothes washers, water heaters, room air
conditioners, and pool heaters.

* * * * *

(d) Label type. (1) Except for room air
conditioners as provided in paragraph
(d)(2), manufacturers or private labelers
must affix the labels to the product in
the form of an adhesive label before
distribution of the product into
commerce. The adhesive labels should
be applied so they can be easily
removed without the use of tools or
liquids, other than water, but should be
applied with an adhesion capacity
sufficient to prevent their dislodgment
during normal handling throughout the
chain of distribution to the consumer.
The paper stock for pressure-sensitive or
other adhesive labels shall have a basic
weight of not less than 58 pounds per
500 sheets (25” x 38”) or equivalent,
exclusive of the release liner and
adhesive. A minimum peel adhesion
capacity for the adhesive of 12 ounces
per square inch is suggested, but not
required if the adhesive can otherwise
meet the requirements of this paragraph.

(2) Labels for room air conditioners
shall be printed on or affixed to the


http://www.energystar.gov/ia/partners/product_specs/program_reqs/Televisions_Program_Requirements.pdf
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principal display panel of the product’s
packaging.

(e) Placement. Manufacturers shall
affix adhesive labels to the covered
products before distribution into
commerce in such a position that it is
easily read by a consumer examining
the product. The label generally should
be located on the upper-right-front
corner of the product’s front exterior.
However, some other prominent
location, including a prominent location
in the product’s interior, may be used as
long as the label will not become
dislodged during normal handling
throughout the chain of distribution to
the retailer or consumer. The top of the
label should not exceed 74 inches from
the base of taller products. The label can
be displayed in the form of a flap tag
adhered to the top of the appliance and
bent (folded at 90°) to hang over the
front, as long as this can be done with
assurance that it will be readily visible

and will not become dislodged.

9. Section 305.12, paragraphs (f)(8)(iii)
and (g)(9)(iii) are revised to read as
follows:

§305.12 Labeling for central air
conditioners, heat pumps, and furnaces.
* * * * *

(f) * k%

(8) * * %

(iii) The manufacturer may include
the ENERGY STAR logo on the bottom
right corner of the label for qualified
products. The logo must be 1 inch high
and no greater than 3 inches wide. Only
manufacturers that have signed a
Memorandum of Understanding with
the Department of Energy or the
Environmental Protection Agency may
add the ENERGY STAR logo to labels on
qualifying covered products; such
manufacturers may add the ENERGY
STAR logo to labels only on those
covered products that are contemplated
by the Memorandum of Understanding.

* * * * *

(g) * x %

(9) * *x *

(iii) The manufacturer may include
the ENERGY STAR logo on the bottom
right corner of the label for qualified
products. The logo must be 1 inch high
and no greater than 3 inches wide. Only
manufacturers that have signed a
Memorandum of Understanding with
the Department of Energy or the
Environmental Protection Agency may
add the ENERGY STAR logo to labels on
qualifying covered products; such
manufacturers may add the ENERGY
STAR logo to labels only on those
covered products that are contemplated
by the Memorandum of Understanding.

10. In § 305.13 paragraph (a) is revised
to read as follows:

§305.13 Labeling for ceiling fans.

(a) Ceiling fans—

(1) Content. Any covered product that
is a ceiling fan shall be labeled clearly
and conspicuously on the package’s
principal display panel with the
following information in order from top
to bottom on the label:

(i) Headlines and text as illustrated in
the prototype and sample labels in
Appendix L to this part;

(ii) the product’s estimated annual
operating cost based on 6 hours use per
day and 11 cents per kWh.

(iii) The product’s airflow at high
speed expressed in cubic feet per
minute and determined pursuant to
§ 305.5 of this part;

(iv) The product’s electricity usage at
high speed expressed in watts and
determined pursuant to § 305.5 of this
part as indicated in Ceiling Fan Label
Hlustration of appendix L of this part;

(v) The following statement shall
appear on the label for fans fewer than
49 inches in diameter: “Compare: 36" to
48” ceiling fans have an estimated
yearly energy cost ranging from
approximately $2 to $53.”;

(vi) The following statement shall
appear on the label for fans 49 inches or
more in diameter: “Compare: 49" to 60”
ceiling fans have an estimated yearly
energy cost ranging from approximately
$3 to $29.”; and

(vii) The ENERGY STAR logo as
illustrated on the ceiling fan label
illustration in Appendix L for qualified
products, if desired by the
manufacturer. Only manufacturers that
have signed a Memorandum of
Understanding with the Department of
Energy or the Environmental Protection
Agency may add the ENERGY STAR
logo to labels on qualifying covered
products; such manufacturers may add
the ENERGY STAR logo to labels only
on those products that are covered by
the Memorandum of Understanding;

(2) Label size, color, and text font. The
label shall be four inches wide and three
inches high. The label colors shall be
process black text on a process yellow
background. The text font shall be Arial
or another equivalent font. The text on
the label shall be black with a white
background. The label’s text size,
format, content, and the order of the
required disclosures shall be consistent
with ceiling fan label illustration of
appendix L of this part.

(3) Placement. The ceiling fan label
shall be printed on or affixed to the
principal display panel of the product’s
packaging.

(4) Additional information. No marks
or information other than that specified
in this part shall appear on this label,
except a model name, number, or
similar identifying information.

11. Section 305.17, paragraphs (d), (e),
(e)(1), are revised and (h) is added to
read as follows:

§305.17 Television labeling.

* * * * *

(d) Label types. Except as provided in
paragraph (i), the labels must be affixed
to the product in the form of either an
adhesive label, cling label, or alternative

label as follows:

(e) Placement—(1) In general. Except
as provided in paragraph (i), all labels
must be clear and conspicuous to
consumers viewing the television screen
from the front.

* * * * *

(h) Labels for small televisions: For
television with screens measuring nine
inches or less diagonally, manufacturers
may print the label required by this
section on the primary display panel of
the product’s packaging or affix a label
to the packaging in lieu of affixing a
label to the television screen or bezel.
The size of the label may be scaled to
fit the packaging size as appropriate, as
long as it remains clear and

conspicuous.
* * * * *

12. Section 305.20 is revised to read
as follows:

§305.20 Paper catalogs and Web sites.

(a) Covered products offered for sale
on the Internet. Any manufacturer,
distributor, retailer, or private labeler
who advertises a covered product on an
Internet Web site in a manner that
qualifies as a catalog under this Part
shall disclose energy information as
follows:

(1) Content.

(i) Products required to bear
EnergyGuide or Lighting Facts labels.
All Web sites advertising covered
refrigerators, refrigerator-freezers,
freezers, room air conditioners, clothes
washers, dishwashers, ceiling fans, pool
heaters, central air conditioners, heat
pumps, furnaces, general service lamps,
and televisions must display, for each
model, an image of the label required for
that product by this Part. The Web site
may hyperlink to the image of the label
using the icon depicted in Appendix L.

(ii) Products not required to bear
EnergyGuide or Lighting Facts labels.
All Web sites advertising covered
showerheads, faucets, water closets,
urinals, general service fluorescent
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lamps, fluorescent lamp ballasts, and
metal halide lamp fixtures must include
the following disclosures for each
covered product:

(A) Showerheads, faucets, water
closets, and urinals. The product’s
water use, expressed in gallons and
liters per minute (gpm and L/min) or
per cycle (gpc and L/cycle) or gallons
and liters per flush (gpf and Lpf) as
specified in § 305.16.

(B) General service fluorescent lamps,
fluorescent lamp ballasts and
Iuminaires and metal halide lamp
fixtures. A capital letter “E” printed
within a circle.

(2) Format. The required Web site
disclosures, whether label image, icon,
or text, must appear clearly and
conspicuously and in close proximity to
the covered product’s price on each
Web page that contains a detailed
description of the covered product and
its price. The label and hyperlink icon
must conform to the prototypes in
Appendix L, but may be altered in size
to accommodate the Web page’s design,
as long as they remain clear and
conspicuous to consumers viewing the
page.

(b) Covered products offered for sale
in paper catalogs. Any manufacturer,
distributor, retailer, or private labeler
that advertises a covered product in a
paper publication that qualifies as a
catalog under this Part shall disclose
energy information as follows:

(1) Content.

(i) Products required to bear
EnergyGuide or Lighting Facts labels.
All paper catalogs advertising covered
products required by this Part to bear
EnergyGuide or Lighting Facts labels
illustrated in Appendix L (refrigerators,
refrigerator-freezers, freezers, room air
conditioners, clothes washers,
dishwashers, ceiling fans, pool heaters,
central air conditioners, heat pumps,
furnaces, general service fluorescent
lamps, general service lamps, and
televisions) must either display an
image of the full label prepared in
accordance with this Part, or make a text
disclosure as follows:

(A) Refrigerator, refrigerator-freezer,
and freezer. The capacity of the model
determined in accordance with § 305.7,
the estimated annual operating cost
determined in accordance with § 305.5
and appendix K of this Part, and a
disclosure stating “Your energy cost
depends on your utility rates and use.
The estimated cost is based on 11 cents
per kWh and TK hours of use per day.

For more information, visit www.ftc.gov/
energy.”

(B) Room air conditioners and water
heaters. The capacity of the model
determined in accordance with § 305.7,
the estimated annual operating cost
determined in accordance with § 305.5
and appendix K of this Part, and a
disclosure stating ‘““Your operating costs
will depend on your utility rates and
use. The estimated operating cost is
based on a national average [electricity,
natural gas, propane, or oil] cost of [§
per kWh, therm, or gallon]. For more
information, visit www.ftc.gov/energy.”

(C) Clothes washers and dishwashers.
The capacity of the model determined
in accordance with § 305.7 and the
estimated annual operating cost
determined in accordance with § 305.5
and appendix K, and a disclosure
stating ‘““Your energy cost depends on
your utility rates and use. The estimated
cost is based on [4 washloads a week for
dishwashers, or 8 washloads a week for
clothes washers] and 11 cents per kWh
for electricity and $ _ per therm for
natural gas. For more information, visit
www.ftc.gov/energy.”

(D) General service fluorescent lamps
or general service lamps. All the
information concerning that lamp
required by § 305.15 of this part to be
disclosed on the lamp’s package, and a
disclosure stating ‘““Your energy cost
depends on your utility rates and use.
The estimated cost and life is based on
11 cents per kWh and 3 hours of use per
day. For more information, visit
www.ftc.gov/energy.” For the “Light
Appearance” disclosure required by
§305.15(b)(3)(iv), the catalog need only
disclose the lamp’s correlated color
temperature in Kelvin (e.g., 2700 K).
General service fluorescent lamps or
incandescent reflector lamps must also
include a capital letter “E” printed
within a circle and the statement
described in §305.15(d)(1).

(E) Ceiling fans. All the information
required by § 305.13.

(F) Televisions. The estimated annual
operating cost determined in accordance
with § 305.5 and a disclosure stating
“Your energy cost depends on your
utility rates and use. The estimated cost
is based on 11 cents per kWh and 5
hours of use per day. For more
information, visit www.ftc.gov/energy.”

(ii) Products not required to bear
EnergyGuide or Lighting Facts labels.
All Web sites advertising covered
products not required by this Part to
bear labels with specific design

characteristics illustrated in Appendix L
(showerheads, faucets, water closets,
urinals, fluorescent lamp ballasts, and
metal halide lamp fixtures) must make

a text disclosure for each covered
product identical to those required for
Internet disclosures under

§ 305.20(a)(1)(iii).

(2) Format. The required disclosures,
whether text, label image, or icon, must
appear clearly and conspicuously on
each page that contains a detailed
description of the covered product and
its price. If a catalog displays an image
of the full label, the size of the label may
be altered to accommodate the catalog’s
design, as long as the label remains clear
and conspicuous to consumers. For text
disclosures made pursuant to
305.20(b)(1)(i) and (ii), the required
disclosure may be displayed once per
page per type of product if the catalog
offers multiple covered products of the
same type on a page, as long as the
disclosure remains clear and
conspicuous.

13. Revise Appendix L by revising
Sample Icon 17, adding Sample Icon 18,
and revising Ceiling Fan Illustration to
read as follows:

Appendix L to Part 305—Sample Labels

* * * * *

BILLING CODE 6750-01-P

ENERG

GUIDEv

Click for this product’s
anergy information.

SAMPLE ICON 17

Lightin
Fag:ts o

Click for his light buty's |
eregigy mlformalion ]

SAMPLE ICON 18

* * * * *
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$3

Yearly Energy Cost

Cost Range of Similar Models (49" - 60°)

® Based on 11 cents per kWh and 6 hours use per day
e Your cost depends on rates and use
* Energy Use: 61 Watts

ENERGYGUIDE

Estimated

$15

I | |

$29]

Airflow

5,109

Cubic Feet Per Minute

® The higher the airflow, the
more air the fan will move

® Airflow Efficiency: 84 Cubic
Feet Per Minute Per Watt

All estimates at high speed, excluding lights

ftc.gov/energy

Ceiling Fan Label Illustration

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2012-4865 Filed 3—14-12; 8:45 am]
BILLING CODE 6750-01-C

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration
Federal Highway Administration

23 CFR Part 771
[Docket No. FTA-2011-0056]
RIN 2132-AB03

Environmental Impact and Related
Procedures

AGENCY: Federal Transit Administration
(FTA), Federal Highway Administration
(FHWA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice of proposed
rulemaking (NPRM) provides interested
parties with the opportunity to
comment on proposed changes to the
joint Federal Transit Administration
(FTA) and Federal Highway
Administration (FHWA) regulations that
implement the National Environmental
Policy Act (NEPA). The proposed
revisions would affect actions by FTA
and project sponsors. The proposed
revisions are intended to streamline the
FTA environmental process for transit
projects in response to the Presidential
Memorandum on the subject “Speeding
Infrastructure Development through

More Efficient and Effective Permitting
and Environmental Review”” of August
31, 2011. The proposed categorical
exclusions (CEs) would apply to FTA
and improve the efficiency of the NEPA
environmental reviews by making
available the least intensive form of
review for those actions that typically
do not have the potential for significant
environmental effects and therefore do
not merit additional analysis and
documentation associated with an
Environmental Assessment or an
Environmental Impact Statement. FTA
and the FHWA invite comments on the
proposals contained in this notice.

DATES: Comments must be received by
May 14, 2012.

ADDRESSES: You may submit comments
identified by the docket number (FTA-
2011-0056) by any of the following
methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

U.S. Mail: U.S. Department of
Transportation, Docket Operations,
West Building, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

Hand Delivery: U.S. Department of
Transportation, Docket Operations,
West Building, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Fax: (202) 493-2251.

Instructions: You must include the
agency name (Federal Transit
Administration) and docket number

(FTA-2011-0056) or Regulatory
Identification Number (RIN 2132—AB03)
for this rulemaking at the beginning of
your comments. All comments received
will be posted, without change and
including any personal information
provided, to http://www.regulations.gov,
where they will be available to Internet
users. Please see the discussion of the
Privacy Act below.

You should submit two copies of your
comments if you submit them by mail.
If you wish to receive confirmation that
FTA received your comments, you must
include a self-addressed, stamped
postcard. Due to security procedures in
effect since October 2001 regarding mail
deliveries, mail received through the
U.S. Postal Service may be subject to
delays. Parties submitting comments
may wish to consider using an express
mail firm to ensure the prompt filing of
any submissions not filed electronically
or by hand. For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and follow the
online instructions for viewing the
docket or visit Docket Operations at the
address above.

FOR FURTHER INFORMATION CONTACT:
Antoinette Quagliata at (202) 366—4265
or Megan Blum at (202) 366—0463,
Office of Planning and Environment
(TPE), or Christopher Van Wyk at (202)
366—1733, or Scott Biehl at (202) 366—
4011, Office of Chief Counsel (TCC),
Federal Transit Administration, U.S.
Department of Transportation, 1200
New Jersey Avenue SE., Washington,
DC 20590.
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SUPPLEMENTARY INFORMATION:

Background

This Notice of Proposed Rulemaking
(NPRM) proposes a number of revisions
to the procedures that govern how the
Federal Transit Administration (FTA)
complies with the National
Environmental Policy Act (NEPA). The
regulation proposed for revision, Part
771 of Title 23, Code of Federal
Regulations (CFR), is a joint FTA and
Federal Highway Administration
(FHWA) regulation, but nearly all of the
proposed revisions are written such that
they would apply to actions by FTA.
The proposed revisions that change
FHWA’s NEPA implementing
regulations are a minor, non-
substantive, revision to a footnote
discussing supplementary guidance and
two spelling corrections. The remaining
proposed revisions, including ten
proposed categorical exclusions (CEs),
apply to FTA.

FTA’s primary goal in developing this
NPRM has been streamlining the
environmental process, without any loss
of its environmental value. In a
Presidential Memorandum on the
subject, “Speeding Infrastructure
Development through More Efficient
and Effective Permitting and
Environmental Review” issued August
31, 2011, President Obama challenged
the heads of Federal agencies to “take
steps to expedite permitting and review,
through such strategies as integrating
planning and environmental reviews;
coordinating multi-agency or multi-
governmental reviews and approvals to
run concurrently; setting clear
schedules for completing steps in the
environmental review and permitting
process; and utilizing information
technologies to inform the public about
the progress of environmental reviews
as well as the progress of Federal
permitting and review processes.” This
proposal is consistent with that
direction, and also consistent with
Executive Order 13571 issued on April
27, 2011, titled “Streamlining Service
Delivery and Improving Customer
Service,” through which President
Obama challenged Federal agencies to
develop and implement plans for,
among other actions: “improving the
customer experience by adopting
proven customer service best practices
and coordinating across service
channels (such as online, phone, in-
person, and mail service);”
“streamlining agency procedures to
reduce costs and accelerate delivery,
while reducing the need for customer
calls and inquiries;” and “identifying
ways to use innovative technologies to
accomplish the customer service

activities above, thereby lowering costs,
decreasing service delivery times, and
improving the customer experience.”
The general public, especially anyone
affected or served by a transit project, is
a primary ‘“‘customer” served by FTA’s
environmental process. FTA therefore
proposes to maximize the use of the
Internet, in accordance with the
President’s Order, to deliver to the
public expeditiously and efficiently the
customer service provided by the NEPA
documents and other environmental
documents prepared by FTA.
Recognizing that not every customer has
access to the Internet, FTA will
continue to use other means, consistent
with the President’s Executive Order, of
providing public access to FTA’s
environmental documents.

In addition to the recent Presidential
direction noted above, the Council on
Environmental Quality’s regulations for
implementing the provisions of NEPA
direct agencies to ‘“‘review their policies,
procedures, and regulations * * * and
revise them as necessary to insure full
compliance with the purposes and
provisions of the Act” (40 CFR 1500.6).
FTA’s shared environmental procedures
were last modified in 2009 with very
minor revisions to comply with certain
provisions of the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU),
but the procedures have not undergone
a complete retrospective analysis by
FTA since their creation in 1987. An
NPRM proposing major revisions to this
regulation was published on May 25,
2000, but was never finalized.

FTA recognizes that the use of CEs,
whenever appropriate, is an easy and
effective way to streamline the
environmental process. However, it has
been more than 10 years since FTA
comprehensively considered the CEs
listed in the environmental procedures
that apply to transit and more than 20
years since changes to the CEs were
made as a result of a comprehensive
review. For this reason, FTA has now
embarked on an initiative to update the
CEs for particular types of proposed
transit projects and other FTA proposed
actions. The current CEs listed in
paragraphs (c) and (d) of 23 CFR
771.117 are proposed to be FHWA CEs.
FTA proposes to create a new section
771.118(c), the new list of FTA CEs
being proposed as part of this
rulemaking action, which would apply
to FTA actions. The list of new CEs to
be located in section 771.118(c) is
intended to cover the actions that
previously applied to FTA in section
771.117(c), though expanded for
purposes of streamlining. If the new CEs
are finalized, FTA expects to publish

guidance to show how the list of CEs in
section 771.117(c), which currently
apply to FTA, is subsumed for FTA
purposes by the new list at section
771.118(c). Consistent with past
practice, FTA is proposing to continue
to allow the categorical exclusion of
other actions through documentation
with language proposed for section
771.118(d), which mirrors the existing
23 CFR 771.117(d). FTA is proposing to
delete, however, some items in the list
of illustrative examples in section
771.117(d) from the new list in section
771.118(d) as they are duplicative of the
new CEs being proposed for FTA in
section 771.118(c).

According to the CEQ regulations (40
CFR § 1508.4), CEs are defined as “‘a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and which have been
found to have no such effect in
procedures adopted by a Federal agency
in implementation of these regulations
* * * and for which, therefore, neither
an environmental assessment nor an
environmental impact statement is
required.” CEQ guidance on
establishing CEs, issued in November
2010, reiterates CEQ’s encouragement to
Federal agencies to characterize the
types of CE actions through broadly
defined criteria, including clearly
defined eligible categories and
constraints, followed by examples.
Accordingly, the CEs that FTA is
proposing today are organized into ten
defined categories of actions each
accompanied by examples representing
the types of FTA activities that fall
within each category. The examples
included are representative of the types
of activities that fit within the defined
criteria of the CE; they are not intended
to limit the CE or to broaden it beyond
those activities that do not typically,
either individually or cumulatively,
cause significant environmental effects.

The proposed CEs have been
substantiated with supporting
documentation, which includes, but is
not limited to, comparative
benchmarking and expert opinion. The
supporting documentation includes
FTA Findings of No Significant Impact
(FONSI) for projects that fall within the
ten broad categories. Comparative
benchmarking provides support to the
revised CEs by using the experience of
other Federal agencies that conduct
actions of similar nature, scope, and
intensity. Additionally, FTA convened
an expert panel to review and evaluate
each of the revised CEs with respect to
concept, applicability, and potential
environmental effects. Information
describing the basis for the CEs
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determinations (i.e., the substantiation
package) and information concerning
the members of the expert panel, and
their NEPA-related experience, can be
found on the FTA Web site (http://
fta.dot.gov/about/12347.html) and in
the docket for this NPRM in
Regulations.gov as described above.

FTA examined data for the FONSIs
used to substantiate the CEs proposed
for FTA use (23 CFR 771.118). Based on
a snapshot of available 2008 and 2009
data, the average amount of time from
Environmental Assessment (EA)
initiation to FONSI signature was
approximately 16.3 months. As this
estimate is based on a constrained
sample (ranging from facility
improvements to streetcar and Bus
Rapid Transit (BRT) implementation),
FTA will track current and future
projects in order to provide a more
accurate assessment in the future.
Currently, FTA anticipates an 85
percent time savings for future projects
of similar scope to those found in the
substantiation package under the
proposed categorically excluded
projects at 23 CFR 771.118.

This rulemaking action stems in part
from the U.S. Department of
Transportation’s ‘“Retrospective Review
and Analysis of Existing Rules” in
response to Executive Order 13563.
Information on that process can be
obtained either on DOT’s Web site at
http://regs.dot.gov/
RetrospectiveReview.htm or at
Regulations.gov under docket number
DOT-0ST-2011-0025.

What This NPRM Contains

The following section of this
preamble includes a “Section-by-
Section Analysis” of the revisions to the
regulatory text proposed by this action.
These explanations will aid the reader
in understanding the reason behind
each proposed regulatory change.

Following the Section-by-Section
Analysis is the “Regulatory Analysis
and Notices” section of the NPRM,
which includes descriptions of the
requirements that apply to the
rulemaking process and information on
how this rulemaking effort fits within
those requirements.

The NPRM concludes with the actual
proposed revisions to the regulatory text
in the amendatory language required by
the Office of the Federal Register. This
language, if finalized, would modify the
procedures that govern FTA’s
compliance with NEPA. FTA seeks
public comment on the proposed
regulatory revisions.

Section-by-Section Analysis

Section 771.105 Policy

A minor, non-substantive revision is
proposed for the footnote to paragraph
(a) to recognize the fact that both FTA
and FHWA frequently update guidance
relevant to the preparation of
environmental documents. Thus, the
phrase “but is not limited to” is
proposed for addition to clarify this
point, such that the introduction to
supplementary guidance would read:
“FHWA and FTA have supplementary
guidance on environmental documents
and procedures for their programs. This
guidance includes, but is not limited to
* * * In addition, the spelling of the
word ‘“Web sites” is proposed to be
changed to “Web sites.”

Section 771.109 Applicability and
Responsibilities

One minor, non-substantive revision
is proposed for this section: To correct
the spelling of the word ““construction.”

Section 771.111 Early Coordination,
Public Involvement, and Project
Development

The revised procedures in paragraph
(i) are proposed to provide FTA grant
applicants with flexibility and
efficiency in the public participation
aspect of the environmental process.
Paragraph (i)(1) would clarify that
applicants may announce project
milestones using either electronic or
paper media. Currently, the use of
electronic means is already practiced by
some transit applicants, but FTA would
note the option for all transit applicants.
It is FTA’s experience that providing
various means for seeking public input
in the environmental process, such as
increasing the use of Web sites, adds
value and flexibility that broadens
public access and input and, thereby,
ultimately expedites project review.

Paragraph (i)(2) formally presents the
option of doing “early scoping,” which
can be used to link the metropolitan and
statewide transportation planning
process mandated by 49 U.S.C. 5303—
5304 with the NEPA process to provide
a seamless transition from
transportation planning to project-
specific environmental evaluation.
Major capital investments by FTA on
fixed guideway transit projects under 49
U.S.C. 5309 (“New Starts”’) have
specific planning requirements that do
not apply to FHWA programs nor to
other FTA programs. Early scoping
provides a logical connection between
the planning-level alternatives analysis
currently required by 49 U.S.C. 5309
and the environmental evaluation of
alternatives required by NEPA. Early

scoping produces a specific proposed
action to be studied during the NEPA
environmental process, and the process
could also prove useful in providing a
link between the planning and NEPA
processes for projects not funded under
the New Starts program. Steps for
following the early scoping process are
included in the proposed paragraph
@(2).

To increase the public transparency of
FTA environmental documents, the
proposed paragraph (i)(3) encourages
posting and distributing environmental
process-related materials through
publicly-accessible electronic means,
including project Web sites.

FTA proposes through a new
paragraph, (i)(4), to encourage the
posting of all environmental impact
statements (EIS) (draft and final) and
environmental records of decision on a
transit grant applicant’s project Web site
and maintaining it there until the
project is constructed and operating.
Additionally, the Environmental
Protection Agency (EPA) is developing
an electronic filing system for EIS
documents, which will also allow for
posting of EISs on the EPA Web site.
FTA will provide a link on its Web site
to direct the public to EPA’s
comprehensive EIS database. This
NPRM would not change the current
rules for distribution of hard copies of
FTA environmental documents upon
request, and the placement of such
documents in public libraries and local
government buildings within the project
area.

Section 771.113 Timing of
Administrative Activities

The proposal of a new section 771.118
for FTA CEs and the designation of the
current section 771.117 for FHWA CEs
require updates to existing references to
771.117. As such, paragraph (d)(1) is
proposed to be revised to clarify that the
reference to 771.117(d)(12) applies to
FHWA and to add a reference to the
newly proposed sections 771.118(c)(6)
and (d)(3) that apply to FTA. Paragraph
(d)(2) is proposed to be revised to
change the current reference from
771.117(d)(13) to 771.118 (d)(4), as the
paragraph refers to a transit action.

Section 771.115 Classes of Actions

Paragraph (a)(3) is proposed to be
revised to clarify that the construction
or extension of a fixed-guideway transit
facility not located within an existing
transportation right-of-way normally
requires the preparation of an
environmental impact statement. In
addition, Bus Rapid Transit (BRT), as
defined in the Nation